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Call to Order

Ms. Gates called the meeting to order at 9:33 a.m.

Administrative Matters

A.

Approval of May 9, 2020, Minutes

Ms. Gates asked if any Council members had suggestions for corrections or changes to
the draft May 9, 2020, minutes (Appendix A). Hearing none, she asked for a motion to
approve the minutes. Judge Norby made a motion to approve the draft minutes. Mr.
Crowley seconded the motion, which was approved with no objections.

Old Business

A.

Committee Reports
1. ORCP 21/23

Ms. Gates stated that the ORCP 21/23 committee had circulated a memorandum
(Appendix B) to the Council. The memorandum was drafted by the committee
after the reconstituted or refreshed membership met again last month to talk
about the comments the committee received from the full Council at the May
meeting and how the previously suggested amendment language might be
changed to address those comments. The memorandum contained new language
recommended as an amendment to ORCP 21 E. Ms. Gates stated that the change
uses the same formulation as is used for a motion to strike. She asked for Council
members’ reactions.

Judge Roberts stated that the Council talked at great length at the last meeting,
and it does not seem to her that the committee’s change makes any difference. It
simply includes a kind of hedge word that basically says that there is no right to
respond to a new pleading unless the court somehow wants you to respond or
finds that you are responding appropriately, which does not meet any issue. Judge
Roberts pointed out that the only issue that was raised about the existing rule was
a concern when overly expansive responses to amendments are made just prior to
trial. She noted that there is nothing in the proposed amendment that is confined
to last-minute changes, and that the amendment is far more expansive than any
problem that was raised with the Council. She pointed out that the draft
amendment suggests that, at any point in the litigation, even if there is a year
until trial, the defendant can be denied the opportunity to raise any defense that
they have, in the completely unfettered, as far as the rule goes, discretion of the
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court. Judge Roberts emphasized that this is not a problem that has ever been
raised with the Council before, and that nothing suggests that the current rule is
inadequate. She stated that the only issue that the person who made the
suggestion was concerned about were those changes that are made just before
trial. She opposed the draft amendment proposed by the committee.

Mr. Andersen respectfully disagreed with Judge Roberts. He stated that he
believes that the “when justice so requires” language in the proposed subsection
E(3) addresses the last-minute changes, even though the words “last minute” are
not used. He opined that, if there is an amended pleading filed at the beginning
of litigation, there is no reason that justice would require not allowing that
amendment. However, if the amendment is sought just before trial and
introduces a new matter, justice requires that not it be allowed. Mr. Andersen
stated that he believes that the amendment is needed and that the language is as
perfect as the Council can get it.

Judge Norby stated that she was more inclined to be in favor of this amendment
after reviewing the case law on the “justice so requires” language. Her only
remaining hesitation is that she is not certain that the phrase itself suggests that
one should go looking for case law to interpret it. Rather, it feels like a phrase that
invites action. She observed that trial judges are the ones who will be using it, and
trial judges are usually making decisions on the fly. She expressed concern that, if
there is not something that hints at the fact that there is an explanation that is
found in the case law, judges may not go looking for it. She stated that this would
be a shame, because that would leave it closer to what Judge Roberts is talking
about. However, having looked at the case law, and thinking about parity, she is
now in favor of the proposed amendment.

Judge Roberts noted that the proposed amendment is not parallel to the
provisions for amending a pleading, which specifically state that amendments will
be freely granted. She stated that the proposed amendment treats defendants as
more confined than plaintiffs, as plaintiffs can presumptively make late changes
but, apparently, defendants are more confined.

Mr. Andersen stated that there were both plaintiff and defense attorneys on the
committee, and both agreed that the proposed amendment was evenhanded. Ms.
Gates asked Judge Roberts whether her concern would be alleviated if the
proposed amendment could somehow incorporate the case law that all Council
members think is invoked by using the phrase “as justice so requires”? She
wondered whether providing specific parameters would be helpful, because she
shares the concern that it is not totally obvious that this is what is being invoked.
Judge Roberts stated that would certainly help. She noted that it is her hope that
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this proposed amendment would be rarely used and only in circumstances where
there is a clear abuse. She opined that amendments should be granted freely up
until very shortly before trial for both plaintiffs and defendants.

Ms. Payne stated that the committee’s, and the Council’s, intent is clearly to
incorporate the standards in Rule 23 and not to make them more narrow. The
goal is to make things evenhanded, not to make it harder for defendants to
amend than it is for plaintiffs. She stated that anything the Council can do to show
this intent, whether it is a staff comment, or to say “as provided in Rule 23 A,” at
the end of the sentence, the Council should do it. It must be made clear to
practitioners and to judges that the Council is trying to incorporate the “when
justice so requires” standard from Rule 23.

Judge Leith agreed and pointed out that the reason that the “leave shall be freely
given” language was not also borrowed from Rule 23 A is that the committee did
not want to require the defendant to have to seek leave to respond to an
amended pleading. In other words, there was not going to be a reason to have any
leave of the court be granted or denied. Instead, it is a plaintiff’s motion that
would seek to challenge an amendment as being not permitted under the “as
justice so requires” standard. He stated that he understands Judge Roberts’
concern and, if there is a way to use the “leave shall be freely given” type of
language without suggesting that a defendant needs to seek leave, he would
support that. He observed that the idea is to borrow the entire standard from
Rule 23 A, not just part of it.

Mr. O’Donnell agreed with Judge Roberts that there has not been a showing that
this change is needed, and stated that amending a rule based on aspirational
information or anecdotal information seems unnecessary. He observed that there
could be unintended consequences if someone like Judge Roberts has concerns
about how it will be interpreted. He stated that he believes that the defense bar
has a concern generally that other judges may not understand or agree with what
the committee thinks is a proper interpretation. He stated that he does not
support the draft amendment.

Ms. Stupasky stated that she feels that the draft amendment would even the
playing field a little bit. Plaintiffs actually have to move to amend and, in this case,
all defendants have to do is file a responsive pleading. They can file whatever
answer they want to file and add new allegations that have nothing to do with the
new issues brought up in the plaintiff’'s amended pleading. Further, defendants
can add these new issues right before trial if they want to, and then it becomes
the plaintiff’s burden to move to strike. So the onus is still on the plaintiff to do
something. While this may not seem to be a problem, in practice, it is a problem.
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Ms. Stupasky noted that this is something that is unfair that the Council can make
fair, and she stated that she does not understand why it is so difficult to interpret
what “when justice so requires” means. She observed that trial judges make those
kinds of rulings all of the time. To her, that seems like a really fair standard. She
stated that she supports the draft amendment.

Judge Roberts pointed out that defendants must move to amend unless there has
been an amended or a new pleading first put in by the plaintiff. She stated that
she has yet to hear an explanation of why this is an issue at any time except in the
circumstance when trial is pending. She asked whether there is any other
circumstance where a defendant should be prohibited from filing a new pleading
to raise any issue that they have. Ms. Stupasky stated that, if the issue would be
prejudicial to the plaintiff, it should be prohibited. Judge Roberts asked for an
example. Ms. Stupasky gave the example of a plaintiff, during trial, changing the
amount of the medical bills, which happens all of the time. Judge Roberts noted
that she had stated that this does not seem to be an issue other than immediately
before trial. She again asked for an example of circumstances under which a
defendant should be prohibited from raising a new issue, for example, six months
before trial.

Judge Norby explained that the draft amendment is not written as a prohibition
but, rather, is written in a way that allows and instructs a judge, under the case
law, to consider whether an amendment would be prejudicial and under what
circumstances it would qualify as prejudicial. She stated that she understands that
Judge Roberts feels strongly about it, but emphasized that the word “prohibition”
is inappropriate for the context.

Ms. Gates addressed Judge Roberts’ question about whether this would ever
apply in any situation other than right before trial. She stated that she believes
that the draft amendment is intended to address that specific situation; however,
she could imagine availing herself of such a rule in a discovery-intensive case
where discovery had concluded, the parties were on the cusp of motions for
summary judgment, the plaintiff had made an amendment to make a very modest
change, and the defense at that point introduced brand new defenses that would
require more or different discovery than had already been taken. She stated that,
if the parties raise the standards that are used in Rule 23, she believes it would
give the court enough discretion to decide whether to reopen discovery and just
push the litigation calendar back or to agree with the plaintiff and move the case
forward because the defense could have raised the defenses earlier.

Judge Leith agreed and stated that he believes that the cases show that it is
usually later in the process that a proposed pleading gets limited under the “as
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justice so requires” language. If it is early in the case, it is unlikely that anyone is
going to be prejudiced by changing the pleadings. He stated that it is generally
going to be late, but it does not necessarily have to be on the exact eve of trial.
For example, if trial is two or three weeks out and everybody thinks that discovery
is done, and then all of a sudden there is a new pleading, that is still clearly within
the scope of the proposed rule. He stated that the committee tried to consider
ways to limit the proposal in terms of timing and lateness and it just turned out to
be a Pandora's box that they were opening. In the final analysis, just adopting the
“as justice so requires” standard seemed to properly apply the concerns about
timeliness that the committee had been trying reinvent the wheel about, so that
is how the committee ended up coming back around to simply adopting the
existing standard that is covered so well in the case law. He pointed out that this
standard is also covered well in law school, and every every first year civil
procedure student knows that leave to amend the pleadings shall be freely
granted as justice requires.

Mr. Andersen explained that he believes that the draft amendment is appropriate.
A rule change is needed because, as it stands right now, a plaintiff could amend to
move the amount of medical bills slightly upward based on the latest medical
treatment, and the defense could respond with a new and amended answer that
raises an entirely new issue. Under the current rule, a judge would only be able to
say that it is a defendant’s right to do so and that there is no rule that allows the
judge to prevent it; the plaintiff took their chances when filing the amended
pleading. The proposed rule change would allow the defendant’s response to an
amended pleading to be stricken when justice so requires, which is a standard
that is as close as the Council can get to allowing the judge the freedom to do
what is just under the circumstances. He stated that he agrees that, most of the
time, the issue will come up right before trial, but there needs to be a fix for that
circumstance. This proposed rule amendment would clarify what a judge can do,
and he thinks it is needed.

Ms. Gates emphasized that she did not hear anyone on the committee state that
this proposed amendment would create a new right or a new ability that was not
already there.

Mr. Crowley believed that the right to raise a challenge like this already exists.
However, he thinks that the language of the proposed amendment lacks clarity,
and that is a problem that could cause unintended consequences. He stated that
plaintiffs can already challenge late pleadings and they do not need this
amendment to do so. He noted that he does not think there is anything wrong
with challenging late pleadings, but that he worries about unintended
consequences that could occur if this amendment were to be implemented.
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Mr. Andersen asked Mr. Crowley what rule a party would cite to challenge a late
amendment. Mr. Crowley stated that they could cite the inherent discretion of the
court to control trial proceedings, as well as case law, like the Council has been
discussing. Mr. Andersen wondered, instead of having to go to case law or fumble
around through all of the ORCP, what is the harm in having language in Rule 21
that identifies that the judge has this authority when justice so requires. Mr.
Crowley stated that, because parties already have the ability to make that
challenge, he does not believe that a rule change needs to be created, especially
one that parties may interpret to mean something broader than what already
exists. Mr. Andersen asked for an example of a broader interpretation. Mr.
Crowley stated that he could see parties challenging amended pleadings earlier in
the litigation. He stated that the draft amendment seems like it just invites more
dispute.

Mr. O’Donnell noted that, if practitioners think that this practice already is
available and exists, some could infer that such a rule change is adding something
more and that, even the language “as justice so requires,” may have a different
meaning in this context. He pointed out that some people may not be reading the
Council’s minutes or staff commentary and might assume that the change gives
them more authority to deal with a problem that never really existed in the first
place. He stated that this is the potential unintended consequence of the draft
amendment.

Judge Norby opined that, when we think like that, we are thinking like members of
the Council. She pointed out that, before she was a Council member, she did not
know the ORCP as well as she does now. She did not read them regularly and
analyze them to try to figure out what was new and what was old; she only
referred to them when she wanted to find law. She looked for a rule that related
to the law and did not question whether it was a new provision that was just
adopted. She would find the language and use it. She stated that the only person
she knows who would think about what the rule used to look like is Judge
Peterson, or perhaps some longstanding members of the Council. In her opinion, a
majority of practitioners and lawyers, although they use the rules every day,
would not necessarily notice a new provision but, rather, would just use it.

Ms. Gates stated that she feels that the draft amendment would actually narrow
whatever previously unwritten understandings existed, because it puts constraints
on the discretion of the court per the case law that exists under interpretations of
“when justice so requires.” She stated that those standards actually provide
guardrails that were not in place before. Judge Roberts disagreed. She stated that
the law is that, any time a court has discretion, the judge can only use that
discretion as justice requires. They cannot use it whimsically, in a way that is
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unjust; that is to say, “as justice so requires,” actually adds nothing to the exercise
of discretion. She stated that it seems to her that, if this standard is adequate,
those who agree should be advocating for replacing all of the Oregon Rules of Civil
Procedure with a simple rule that says that the court should act as the court feels
is just. That one rule would then serve for all purposes.

Ms. Payne disagreed strongly with the idea that adding “when justice so requires”
adds nothing. She noted that the case law states that “when justice so requires”
under Rule 23 is a legal standard with four specific factors tied to it. It is not “as
justice so requires” in a very vague, undefined way where a court just exercises its
subjective discretion. As Judge Rick Haselton stated in Ramsey v. Thompson, 162
Or App 139, 147,986 P3d 139 (1999), rev den, 329 Or 589 (2000), the phrase very
much limits the court’s discretion, and courts are reversed regularly for denying
amendments under Rule 23. Ms. Payne stated that she disagrees with the idea
that this proposed amendment would permit courts to deny amendments six
months before trial, because she believes that amendments must be granted
freely and, unless there is a timeliness issue or the plaintiffs can show undue
prejudice, an amendment should not be denied. She noted that the draft
amendment would provide very limited discretion.

Judge Roberts pointed out that the language in Rule 23 A is different than the
language proposed in the draft amendment, because the language in Rule 23 A
states affirmatively that amendments shall be granted freely as justice requires
She noted that the language “shall be granted freely” puts a thumb on the scales
and indicates that proposed amendments should be granted, which is not present
in the language of the draft amendment. Judge Leith pointed out again that there
is no requirement for the responding party to seek leave, and this is why the
committee did not include the language about leave being freely given. He stated
that, to him, the question is not whether the court should have the authority to
disallow an amendment that raises new issues at an inappropriate time. He noted
that the committee was unanimous that the court should have that authority.
There was some disagreement about whether the court already does. But
everyone agreed that the rules should provide a tool for the court to address this
problem. He noted that Judge Roberts seems to have taken the position that the
court does not yet have this authority. He asked whether Judge Roberts disagrees
that the court should have this authority, or whether there is language she would
propose to accomplish it.

Judge Roberts observed that the committee always talks about untimely
amendments in relation to a trial, but that language is not part of the proposed
rule. If the amendment were limited to the only problem that anyone ever raised,
which is to say, an unexpected response to an amendment that is untimely in
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relation to the progress of the case, that would be a completely different
situation. She stated that she agrees that this is something that the Council should
do. However, to say broadly that, at any time in the case, for any reason that
tickles the fancy of the judge, a defendant can be blocked from raising a defense
to an amended pleading strikes her as being entirely inappropriate. Judge Leith
stated that he trusts judges not to rule based on whimsy and fancy. He stated that
he believes that the “as justice so requires” standard is a standard that has been
fleshed out extensively in case law and has parameters and is real. Judge Roberts
wondered how there could be case law for a rule that does not exist. Judge Norby
pointed out that Ramsey v. Thompson arose under Rule 23 A, but it applies to that
phrase that is being taken from Rule 23 A. Judge Roberts suggested that the whole
phrase be used.

Ms. Gates asked whether any Council member believes that the draft amendment
presented by the Council is not ready to be voted on. Judge Roberts stated that
she would prefer to amend subsection E(3) of the proposed draft before the vote
takes place. Ms. Payne explained that the committee carefully considered the
“untimely” language and rejected it in favor of the “as justice so requires”
language because the latter incorporates the timeliness factor under the Ramsay
standard and a prejudice factor as well as the nature and merits of the proposed
amendment. She opined that the proposed draft already incorporates the
timeliness standard that Judge Roberts wants. Judge Roberts stated that, if her
motion to amend were not to be seconded, there would be no need for further
discussion.

Judge Peterson stated that the use of the word “untimely” is unfortunate, and
that “adversely affecting the docketing of the case” might be a better choice, since
“untimely” could also have an impact under Rule 15 as to whether that the
response was filed within Rule 15's time requirements, not just on the eve of trial.
He explained that this was one of the reasons that the committee rejected the
word “untimely.” He agreed that anyone should certainly have the right to make
an amendment, but he offered a friendly suggestion that, if Judge Roberts were to
offer an amendment to the proposed language, the word “untimely” should not
be chosen. Judge Roberts did not object to this suggestion.

Ms. Gates asked for input from defense counsel, because one consideration when
the committee rejected a focus on the timeliness language was that defendants
could file an amended pleading and a court could do exactly what Judge Peterson
suggested and strike it or strike some component of it, taking the stance that the
response was late and calling out the timeliness factor alone without
consideration of whether there is prejudice to the docket.
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Judge Leith asked for clarification about what the suggested amendment is. He
wondered whether the language about adversely affecting the docket would be
used instead of “as justice so requires,” or be added before or after that language.
Judge Roberts stated that it could be added just before or just after, but that it
would not replace it. Ms. Payne expressed confusion because she stated that
“when justice so requires” already includes the timing of the proposed
amendment and related docketing concerns. Judge Roberts opined that this is
packing a lot into those words, particularly when the rule does not put a thumb on
the scale in favor of allowing responsive amendments as it does for the complaint.
She noted that the rule makes it clear that, for complaints, denying the ability to
amend is unusual, whereas the proposed amendment for responsive pleadings
does not. It just says, “Well, whatever.” Ms. Payne explained that this is because
the defendant does not have to move to amend the complaint. Judge Roberts
stated that this does not make any difference at all because, once the issue is
raised, the issue has been raised and it should be determined in the same way,
one way or the other. She stated that she is just trying to write a rule that
alleviates the problem that was proposed to the Council.

Ms. Payne stated that she understood, but that she was frustrated because the
committee came together and agreed on language. She stated that she would
appreciate just voting on the language that the committee suggested instead of
spending time on wordsmithery.

Ms. Gates asked whether there was a second to the motion to amend that was
suggested by Judge Roberts and modified by Judge Peterson:

E(3) any response or part thereof that raises new issues that affect
the docketing of the case when justice so requires.

Mr. Andersen asked for clarification as to whether the Council would be voting on
whether to accept Judge Roberts’ amendment to the committee’s proposed rule
change. Ms. Gates explained that the Council would first determine whether all
members have the same understanding of what that amendment is; once there is
a mutual understanding of that language, she will ask if any member will second
Judge Roberts’ motion to amend.

Judge Peterson stated that the language could be changed to use the word
“scheduling” instead of “docketing,” but otherwise the language seems to address
Judge Roberts’ concerns. He stated that what he understood her main concern to
be is that judges do not have a tool for these unseemly responses to
amendments, so having a tool would be good, but the question is what that tool
should look like. He stated that, if there are four factors like the committee
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pointed out, judges should not have a problem striking a response to an
amendment that does not have any colorable merit. He noted that he thinks it is
unfortunate that lawyers must go to the Council minutes and to the staff
comments, but the minutes are replete with comments that it is very rare that
this is going to be a motion that would be granted other than just before trial,
where it would have an adverse impact on the trial scheduling. He noted that
there is certainly something to be said about the fact that it could disrupt
discovery that has been closed, but it seems that is pushing a larger rock up a
steeper hill.

Mr. Young stated that he is opposed to a change in the rule. However, if there are
four Ramsay factors, why not just incorporate all four factors into a subpart within
the rule so that we are not dancing around whether or not people need to look to
the case law, the Council minutes, or the staff comments. This would make it
plainly evident to anyone who looks at the rule because they want to file such a
motion. Ms. Gates stated that she does not have an objection to that, but asked
what other Council members think. She stated that it is not something that the
Council normally does, but that it is not necessarily a bad idea.

Judge Norby stated that she thinks that perhaps what might be happening is that
there were so many people on the reconstituted committee who have already had
this discussion that they do not really feel the need to continue discussing it. She
noted that the people who have been dominating the discussion are the people
who were not at the committee meetings. While those members may be waiting
for committee members to speak, the committee members have already talked
about all of these issues at some length and are ready to vote

Mr. Andersen agreed. He stated that the committee was composed of members
from the plaintiffs’ bar, the defense bar, and judges, and the issue has been
discussed from many angles. He suggested voting on the committee’s draft.

Ms. Gates asked for a second to Judge Roberts’ motion to amend the committee’s
proposed language as suggested by Judge Roberts and as modified by Judge
Peterson. No Council member seconded the motion. The motion was tabled.

Ms. Gates moved to approve the original language proposed by the committee for
ORCP 21. Mr. Andersen seconded the motion. The motion passed with 12 in favor
and 5 opposed, so the language will be placed on the publication agenda for the
September meeting.
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2. ORCP 57

Justice Nakamoto stated that she was not aware of any progress with the
committee. Judge Wolf agreed. Judge Peterson stated that his recollection was
that the committee was waiting for the pandemic to settle down before
contacting potential members for a work group.

B. Review of Draft Amendments for September Publication Agenda

Ms. Nilsson stated that she had included in the meeting packet the drafts of Rule 15, Rule
27, Rule 31, and Rule 55 (Appendix C) that the Council had previously voted to place on
the September agenda to be voted on for publication. She asked that members review
them carefully and let her know of any errors or problems. Judge Peterson agreed that
any guestions or concerns should be shared with both him and Ms. Nilsson before the
September meeting, because last-minute wordsmithery in September can lead to
unintended consequences.

Ms. Gates re-emphasized the importance of informing Ms. Nilsson and Judge Peterson of
any issues with the draft amendments, but also asked that the Council listserv be copied
so that the entire Council will be aware of potential issues and be prepared to discuss
them at the September meeting.

C. Review of Recommendation to Legislature
1. ORCP 23/34

Judge Peterson discussed the status of the Council’s suggestion to the Legislature
(Appendix D) regarding the problem that now exists with the situation of a
defendant who dies without the knowledge of the plaintiff, and when the death is
not discovered until after the complaint has been filed. He explained that the
Oregon State Bar's Board of Governors has approved including the Council’s
suggestion to amend ORS 12.190 as a part of its legislative law improvement
package. He noted that the most recent issue of the Bar’s Public Affairs
Committee electronic pamphlet incorrectly stated what the law was and what the
suggested amendment was, and stated that he would contact Susan Grabe and
attempt to correct it. He stated that he suspects that having the suggestion as a
part of the Bar’s legislative package will enhance the likelihood that it will be will
be enacted.

Ms. Gates asked whether the Council would still send a separate letter to the

Legislature, even though the Bar is taking action. Judge Peterson stated that he
thought it would be appropriate to mention in the Council’s transmittal letter that
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the proposed amendment to ORS 12.090 was part of the work that the Council
did, but note that the proposal is being put forward by the Oregon State Bar.

V. New Business

Judge Peterson stated that the Council had received a comment from Zach Holston, a process
server, asking about Rule 7 (Appendix E). He stated that the Clackamas County sheriff’s office had
interpreted that, under Rule 7, serving a Salem-based registered agent for a corporation or
equivalent organization located in Clackamas County is alternative service. Mr. Holston objected
to the need for a follow-up mailing in such a case and wondered why the Rule is crafted in the
way that it is.

Judge Peterson agreed with Clackamas County’s interpretation of the rule. He stated that Ms.
Nilsson had pulled together a lot of the history of Rule 7 and, the way the rule has been written,
service on a clerk in the office of the registered agent is primary service. It is only in the next
subparagraph, if the registered agent is not in the county where the case is filed, that you get to
the point that service on the registered agent’s clerk is an alternative method of service. Judge
Peterson stated that he is not sure that there is any real justification, but it seems to be that
finding the person in the county in which the action is commenced is part of the issue.

Judge Peterson stated that he had let Mr. Holston know that the Council was at the point in its
biennial work schedule where it was not considering any new amendments; however, Rule 7 is
almost always a matter that gets looked at by each new Council. He stated that he is not sure
whether the rule can be written a little more clearly so that it is clear from the beginning that
service on a registered agent in a different county is an alternative method of service as opposed
to primary.

Ms. Gates stated that she thought that the complaint was legitimate and that the language
seems somewhat outdated or unnecessary. She stated that, if Judge Peterson did not find history
that made it clear why the language was included, the issue should probably be added to the
agenda for next biennium.

Judge Norby asked whether there was anyone who disagreed that this is a problem that should
be fixed. She stated that it appears that it could be a simple fix. However, if there is any
disagreement, it should be discussed further. Judge Roberts stated that she feels that the issue
should be sent to a committee for further investigation. She noted that, at first look, she did not
understand why it is a problem, because one can serve by mailing to the registered agent, which
makes it easier to serve.

The Council agreed that the issue should be sent to the agenda for next biennium’s Council.
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V. Adjournment

Ms. Gates reminded the Council that its next meeting will be on September 12, 2020. She also
reiterated the importance of reviewing the rules that will be voted on for publication during that
meeting, and alerting Ms. Nilsson, Judge Peterson, and the entire Council to any problems.

Ms. Gates adjourned the meeting at 10:36 a.m.

Respectfully submitted,

Hon. Mark A. Peterson
Executive Director
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Call to Order

Ms. Gates called the meeting to order at 9:45 a.m.

Administrative Matters
A. Approval of April 11, 2020, Minutes

Ms. Gates asked if any Council members had suggestions for corrections or changes to
the draft April 11, 2020, minutes (Appendix A). Hearing none, she asked for a motion to
approve the minutes. Mr. Crowley made a motion to approve the draft minutes. Judge
Roberts seconded the motion, which was approved with no objections.

B. Court of Appeals Opinion: Lacey v. Saunders

Ms. Gates asked for more information on the recent Court of Appeals opinion, Lacey v.
Saunders, 304 Or App 23 (2020). Judge Peterson explained that the case touches on a
different area than the issue that the Rule 23/34 committee considered and addressed
with a proposed amendment to ORS 12.190. In the Lacey case, the plaintiff sued the
defendant prior to the defendant’s death, and was notified of the death by the
defendant’s personal representative. Plaintiff failed to move to substitute the personal
representative for the defendant within the 30 day period provided by ORCP 34 B(2),
which Lacey held is similar to a statute of limitations. Judge Peterson stated that the case
proves that this is an area where problems can arise and mistakes can happen, and shows
that some deadlines stated in the ORCP cannot be enlarged. Mr. Andersen agreed that
the Lacey case involves an entirely different principle and that it does not negate the
Council’s work this biennium at all.

Old Business
A. Committee Reports
1. ORCP 7

Mr. Young stated that the committee had met and discussed a new draft
amendment that Judge Peterson was gracious enough to put together (Appendix
B) that addressed various concerns that were raised in last month’s Council
meeting. One change includes providing notice to the insurance carrier, if known,
with respect to the waiver of service provision. Mr. Young reminded the Council
that this was a concern raised by Mr. Goehler. Public bodies and vessel owners are
excluded from the waiver of service, which is consistent with the federal rule.
There is also a notice to the defendant to contact an attorney in the form waiver
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of service. With this latest iteration of the amendment, the timelines were much
shorter, with 14 days to return the waiver, and 45 days to respond, which was the
source of a lot of discussion in the committee’s meeting. Mr. Young explained that
the committee reached a consensus on 28 days to return the waiver, which will
give a defendant enough time to seek and retain counsel if needed, and decide
whether or not to waive service and return the waiver. He stated that the
committee could not reach agreement on the amount of time for a defendant to
respond, so the committee would like the Council’s feedback on whether 45 or 60
days would be appropriate. The committee would also like the Council’s feedback
on whether or not to adopt the amendment.

Ms. Gates asked whether the committee’s discussions had raised any new
information that might have an impact on the Council’s discussion today, or
whether anyone on the committee had changed their position. Mr. Young
explained that committee members’ positions had not changed. The defense side
feels that 45 days is an inadequate incentive to want to use the waiver provision.
Defense counsel would rather just work cooperatively with plaintiff's counsel and
accept service without a deadline. He stated that he believes that the plaintiffs’
perspective is that 60 days is far too long and encumbers their ability to prosecute
the case to a timely resolution. The sticking point seems to be 45 or 60 days, if the
Council chooses to adopt the amendment at all.

Ms. Gates asked whether the plaintiffs on the committee have a preference
between just adopting the amendment at all and adopting it at 45 days or at 60
days. Ms. Stupasky stated that the committee’s preference was to put both time
periods up for a vote before the Council to see what preference emerged. She
agreed that the plaintiffs’ lawyers think that 60 days is far too long. The incentive
for the defendant is that they do not have to pay the service costs if they accept
service. She stated that she felt that it is important for the Council to pass
something, especially given what is going on with the current COVID-19 pandemic,
but 60 days would make it ripe for a malpractice trap.

Mr. Eiva stated that he believes that he federal rule got passed at a time that was
different from Oregon’s current situation of most courts trying to get trials
scheduled within a year. He opined that basically to shave a month off of litigation
time is problematic, particularly because newer attorneys who are trying to save
money might be the ones who would try to take advantage of this amendment,
and they would be shooting themselves in the foot by shaving 30 days off of their
litigation time. This would cause concern about how the rule would be used and
the possibility of creating more delay when the goal is to make trials more timely.
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Judge Peterson explained that his latest draft was an attempt to craft a product
that the Council could fairly examine and think about. He noted that he does not
have a vote, but that he would like to express a few thoughts. He stated that he
does not think that the Council should add a provision to the rule if no one will
use it, and he is concerned that the plaintiffs will not use it if it is 60 days. He
pointed out that 45 days is consistent with the discovery rules, Rule 43 and Rule
45, for responding to requests for documents or for admissions. He explained that
he had left out government entities because, thinking about the reason for adding
a waiver provision, it should not be directed at good attorneys who are trying to
do it right. It would be directed at defendants who run like hell from the process
servers, delay things, and ultimately make things expensive. If the Council decides
to add the waiver provision, it seems to him that it should serve a purpose, and
the purpose it would serve would be a way to have a consequence for those
people who delay litigation and drive up the cost of litigation by playing games.
Most government entities would not do that.

Ms. Gates asked how many votes were needed to add the amendment to the
publication docket. Ms. Nilsson explained that there are no rules governing this
and that a simple majority vote has always been the custom. Judge Peterson
agreed that, since a quorum was present, a majority vote was appropriate.

Ms. Gates asked members to first vote on whether they preferred 60 days or no
change to the rule at all. Ms. Nilsson polled the members. The vote was 18-1 for
no change. Ms. Gates then asked members to vote on whether they preferred 45
days or no change to the rule. The vote was 10-9 for no change. Therefore, any
amendment to add a section ORCP 7 H and create a waiver of service provision
failed.

Ms. Gates thanked committee members for their time and effort, and stated that
both the committee and the Council had done good work to address the concern
that was brought to it by the suggestion in the bar poll.

2. ORCP 23

Ms. Gates explained that the committee was presenting three options (Appendix
C) to solve the problem that the ORCP 23 committee was tackling. These options
were not the same options presented at the last Council meeting, although they
are still trying to solve the issue of the perceived unfairness of a defendant raising
new defenses that could have been raised earlier after a plaintiff amends a
complaint to make minor changes. The committee came up with three potential
ways to address the issue, none of which are actually in ORCP 23. Ms. Gates stated
that the idea was to signal to a party that is experiencing this unfairness that there
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is a potential remedy, or at least a process to obtain court review. She stated that
the most simple solution would be adding a sentence to the end of ORCP 15 C.
The second option is adding a third basis for a motion to strike to ORCP 21 E, and
the language used there was intended to mirror ORCP 23, using similar language,
“as justice requires.” The third option was also a motion to strike, but using
different and slightly more detailed language that talks about what the answer or
response to the amended pleading should contain and that the amended
response should not go beyond new matters raised in the amended pleading. Ms.
Gates explained that this language came from cases that the committee looked at
that address this particular issue. She asked other committee members to weigh
in and whether the Council in general had questions or comments.

Judge Roberts stated that she was not certain that the problem was necessarily as
terrible as some on the Council were making it out to be. She also asked which
cases the committee was looking at when they chose the language for the third
option. She stated that she did not believe that there were any published cases.
Ms. Gates explained that the committee had looked at federal cases because
there were no Oregon cases that they could find. She stated that no one was
saying that Oregon should adopt a federal standard. She just wanted to alert the
Council as to the source of the language, and she stated that she was happy to
circulate the list of federal cases. Judge Roberts asked whether they were just
federal trial court cases. Ms. Gates stated that some were appellate cases. Judge
Roberts noted that they all would have been decided under the federal rules. Mr.
O’Donnell also expressed concern that notice pleading in federal court is entirely
different from Oregon.

Ms. Gates stated that her understanding is that it actually only applies to the
responsive pleadings. She reiterated that the committee is not saying that Oregon
should adopt a federal standard by any means. This is just language that was
found in some federal cases. The committee just wanted to provide different
options that address the issue in different ways. Overall, the committee probably
supports a less robust description than what appears in the third option.

Ms. Payne stated that she did not want to get too sidetracked by federal versus
state. She opined that Ms. Gates provided helpful information as to what federal
courts were doing with these sorts of cases, and it seems like the majority of
federal courts were granting motions to strike when defendants came in without
seeking leave and added defenses that did not respond to the specific new
allegations that were included in the amended complaint. She stated that Oregon
courts are not doing that, but the language in the federal rule [Federal Rule of Civil
Procedure 15(a)(3)] that the federal courts were relying on is not different than
Oregon’s Rule 15 C. The committee’s concern was whether Oregon’s rule allows
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the motion to strike procedure, and there seemed to be some consensus that the
answer is not clear. Ms. Payne stated that the committee wanted to look at
Oregon’s rules and not try to create any substantive rights in either direction, but
perhaps to make sure that there is a procedure to take the issue to the court.

Mr. O’Donnell asked for clarification whether federal courts are allowing motions
to strike without any language that is different from what is in Oregon’s rule. Ms.
Gates agreed that this is correct. Ms. Payne stated that federal courts are relying
on FRCP 15(a)(3) and relating it to responsive pleadings, and it did not seem any
different from Oregon’s rule. Mr. O’Donnell asked how certain the Council is that
courts are not doing this in Oregon. He asked how many anecdotes there really
are. He stated that the Council is aware of Judge Leith having granted a motion to
strike a defense because it was untimely, but he asked how many others there
have been. He reiterated Judge Roberts’ question of whether this is a problem or
some sort of aspirational issue.

Ms. Stupasky stated that she has seen this problem in the past. Ms. Gates noted
that the Council had initially received a suggestion in the survey and that Ms.
Stupasky had noted that she had encountered the problem. She explained that
when she and Mr. Bundy had reached out to their respective peer groups, they
both had received comments saying that it had affected people. In particular,
lawyers were upset because these expanded responses to amended complaints
had pushed the trial date out much further, because of new issues being raised at
a late date.

Judge Roberts stated that it appeared that the drafts before the Council were not
limited to amendments that happen just before trial but, rather, they could apply
in the first week of the case being in existence. They would potentially cut off the
ability to raise defenses without regard to whether it is a surprise, whether any
discovery has taken place, or whether trial is approaching. She expressed concern
that the solution is much broader than the problem of timeliness that was
originally raised. She noted that there are some provisions [ORCP 21 F and G] that
indicate that, if defenses like the statute of limitations are not raised in the first
responsive pleading, regardless of how quickly thereafter the attempt to raise
them is made, they are barred. Ms. Gates explained that the use of the phrase,
“as justice requires” is imperative to allow the court to say that there is no timing
problem or that the defense can be raised regardless of the timing. It basically
leaves it in the judge’s hands to make that evaluation. She stated that the intent is
definitely not to set the standard about what is the right or wrong timing.

Judge Roberts expressed concern that this means that there are no standards and
that the court has unfettered ability to stop a defendant from raising a defense.
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Ms. Gates stated that the trial court would still be evaluated on whether it acted
within its discretion, but that the Council is not trying to proscribe that with any of
these three changes. Mr. Eiva pointed out that, with regard to the “as justice
requires,” language, there are plenty of standards and a good deal of case law
about the phrase “when justice so requires” with regard to Rule 23. When a trial
court denies amendments, it is often legal error, not pure, unfettered discretion,
because there really has to be a showing of prejudice as to when that defense has
been raised. With a showing of prejudice, or that the new pleading is purely
without merit, trial courts do get reversed for denying motions to amend.
Basically, it is the same exact standard: is the defendant prejudicing the plaintiff
by raising the issue now? Mr. Eiva noted pointed out Franke v. Oregon Dep't of
Fish & Wildlife, 166 Or App 660, 2 P3d 921 (2000), where the Court of Appeals
found that the trial court committed legal error by denying a motion to amend
two months ahead of trial when a new issue was brought in, because two months
is plenty of time to acknowledge the motion to amend from the defense. He
stated that he believes that there is a standard, and it is an equal standard about
whether this pleading creates undue prejudice.

Ms. Payne reiterated that the committee used that specific language because it is
in Rule 23 and the intent was to incorporate the standard described in that case
law. She stated that she believes that there already are guidelines for judges
based on exactly what Mr. Eiva was saying, and that was the committee’s hope in
using that language that is already used in Rule 23. Mr. Eiva stated that the upshot
is that just about every new issue that the defense raises is going to be allowed as
long as it is not raised on the eve of trial.

Ms. Stupasky stated that her understanding is that Judge Roberts thinks that she
would not have the ability to refuse a defendant from bringing up a denial of
liability for the first time when a plaintiff simply amends the complaint during trial
to conform to the evidence, for instance of medical bills. She stated that it would
be a huge problem if the judges do not have the authority to prevent the defense,
at a very late and prejudicial time, from bringing in a completely new defense that
no one foresaw being raised at that point in the case. She stated that she believes
that the committee’s first two options do a good job of addressing that concern
and give judges the ability to use their learned discretion and use the same
standard that plaintiffs have to meet for filing an amended complaint. So, those
two options would really level the playing field.

Judge Roberts stated that she was not saying that judges would lack discretion to
do anything but, rather, that there are no bounds. She expressed concern that the
language stating that amendments should be freely allowed does not appear in
the draft amendments. She stated that she does not think that the possibility that,
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after an appeal and three or four years down the line and $100,000 later, a party
can get a reversal and a new trial is an adequate remedy for having a poor rule.
She stated that, if the amendment is meant to deal with untimely amendments
raising new issues, it should say that an amendment can be struck as untimely, not
that it can be struck at any time, for any reason.

Mr. Goehler stated that he believes that the Council should amend the rule and
that it should have some standards, as Judge Roberts expressed. The amendment
could specify, for example, untimely or unduly prejudicial, which is also a
reasonably well defined term. He stated that, to him, it makes sense to include it
as part of a motion to strike, rather than in an amendment to Rule 15, but he does
not believe that either of the two versions of Rule 21 has enough specificity. Ms.
Gates explained that, at the last Council meeting, the committee had actually
proposed what Mr. Goehler just described. She noted that the Council provided a
lot of feedback that the draft was either not specific enough because it did not
include standards, or too specific because it included untimeliness and prejudice.

Mr. Andersen stated that he thought that amending ORCP 15 was the cleanest
way to make the change and uses the clearest language. Mr. Eiva asked whether
anyone recalled the name of the court case that provides the standard for the
four factors for what justice requires. Ms. Gates stated that she would e-mail it to
Mr. Eiva. Judge Peterson questioned whether it was appropriate for the
amendment to appear in Rule 15, which is only about timing. Having the
amendment, which adds content, appear there, seems wrong. Judge Peterson
stated that he agreed with Mr. Goehler that, if the judge ought to have the
authority to strike what appears in a response to an amendment, putting it in Rule
21 make sense. Ms. Gates agreed with Judge Peterson, and stated that she
preferred the change to appear in a location that a practitioner might actually look
at to see if there is anything that can be done about it.

Ms. Gates asked Council members to take an informal poll on whether the Council
should continue discussions on this issue, or whether it should stop work because
it is just attempting to create a solution to a problem that does not really exist.
Ms. Nilsson polled the members, and a simple majority agreed that the Council
should continue its efforts.

Ms. Gates then asked the Council whether it was prepared to vote to move any of
the draft amendments from the committee to the September publication agenda.
Judge Roberts stated that she was concerned about voting when the drafts seem
to be based on research or cases that have not been shared with the entire
Council. She also expressed concern that the draft amendments appear to go far
beyond the original issue, which was the timeliness of amendments or raising new
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issues just before trial. Justice Nakamoto agreed that the draft amendments were
not ready for a vote. She suggested that, between an amendment to Rule 15
versus Rule 21, the suggestion put to the Council should be a reworking of an
amendment to Rule 21. Mr. O’Donnell agreed that the amendments were not
ready to be voted on and stated that he would like to do some independent
research on the issue.

Judge Norby stated that it seems like the proposed amendments are very soft in
that they just say that judges can strike the response if justice requires. She stated
that she does not understand how it enhances anything that does not already
exist or change what judges already are doing. She stated that, if there is a real
problem, it would seem that the solution would have to be a bit more than simply
restating a judge’s generic authority to do things that justice requires. She
explained that she is not really sure what direction the amendment is intended to
take, and wondered whether the Council ever needs to make an amendment that
is so soft that it just sort of mirrors a lot of things that are already stated in the
law about judges having authority to do things that justice requires.

Ms. Gates stated that Judge Norby’s point is definitely well taken. She stated that
the committee spent a fair amount of time trying to find a spot between too many
standards or too many factors to be considered versus the other end of the
spectrum of just sort of alerting practitioners that there could be a remedy
without providing any commentary or standards. She stated that part of the
reason the committee engaged in that discussion was because of comments
received from the Council. She stated that there is probably even more room for
discussion about at what level the rule should describe the circumstances that are
intended to be addressed or how they should be addressed by a judge. Judge
Norby asked whether the Council is simply trying notify people that this is an issue
of concern, rather than shape any response to it. Ms. Gates replied that there
seems to be a lack of consensus at this moment about the direction in which the
Council should go.

Mr. Eiva reiterated that “when justice so requires” is not a discretionary standard
but, rather, a legal standard. He stated that he would circulate a memo before the
next Council meeting with regard to the case law on that term and what it means.
He explained that he believes that none of the factors that are laid out in the case
law describing the term are offensive, and that the more difficult issue would be
for someone to argue why a pleading that violates one of those factors should be
allowed to proceed. He opined that it is a very elegant way to say it, based on
what the case law has done with that phrase so far.

Ms. Gates recalled that Judge Leith was a very passionate proponent of that

9 - 5/9/2020 Draft Council on Court Procedures Meeting Minutes

Council on Court Procedures
June 13, 2020, Meeting
Appendix A-9



specific phrase for those reasons, because it is well defined in case law and it is
already used in the rules. However, she agreed that it results in a more soft and
undefined phrasing in the rule. Judge Leith stated that it made sense to him that,
if the Council is trying to establish the court’s authority to disallow a pleading in
the specific circumstances, because there is apparently ambiguity on that point,
then simply incorporating the Rule 23 language as the standard for when the
court should allow or disallow part of a responsive pleading would just
incorporate that same standard. He stated that it was deliberately a light touch in
terms of not trying to dig in and create new standards but to just base it off of
what Rule 23 had already established. Ms. Gates clarified that judges were not the
only ones who liked that language; the whole committee did. The same standard
was used in the option for amending Rule 15 and is one of the choices for Rule 21.
However, the committee has heard today, obviously, that some people would like
it to be more robust. Judge Leith stated that Rule 23 has already established a
body of law, and he wondered why the Council would want to reinvent that
wheel.

Judge Roberts asked whether the scope of the work of the committee has ever
been defined. She stated that her understanding was that the committee’s charge
was originally untimely amendments, and it seems to have expanded. Ms. Gates
stated that her understanding of the committee’s charge was to address
circumstances where a party files a response to an amended complaint that raises
new issues that have some unfair impact on the case, that are late in the game, or
that are prejudicial for some reason. She stated that most of the circumstances
that have been discussed are timing issues that will either affect the trial or
require reopening discovery after discovery has been closed for some period of
time, but everyone on the committee surely has their own take on the scope of
the committee’s work.

Judge Peterson stated that his recollection was that the concern that came in
from the survey of bench and bar members was a concern over a new issue having
an impact on trial scheduling very late in the game. He noted that this does not
mean that the Council cannot go further than that. He stated that some Council
members have mentioned that it can have an adverse impact on litigation
because it can reopen discovery, so that does expand the scope, but he thinks
there may be more support if it is linked to the impact on trial scheduling instead
of the more expensive view. Judge Peterson noted that Mr. Young had made a
good point in the April Council meeting about the word “untimely” being
problematic because it would make a responsive pleading susceptible to a motion
to strike if the response to the amended pleading was untimely under Rule 15,
which was not the intention. So he thinks that the word “untimely” by itself is not
sufficient.
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Ms. Payne stated that the discussion at the last committee meeting was that the
original comment received by the Council was not so limited as to just be
addressing the issue of untimeliness but, rather, prejudicial impact in general,
using the example of an amendment right before trial. So she did not believe that
the comment itself was limiting the concern to responsive pleadings right before
trial. She agreed that there are other situations, although that may be an example
of the most egregious, where prejudice can exist. She opined that the Council
should be looking at all of these situations.

Mr. O’Donnell asked whether a defendant who first admitted liability but then
denied it was adding a new defense or just changing the wording of a pleading
from “admit” to “deny.” Mr Eiva stated that it certainly is a change of the issues at
trial, but that it does not have to be a change to a defense. Mr. O’Donnell stated
that this is the problem we get into with unforseen consequences, because it is
not a defense, just changing the pleading. Mr. Eiva stated that, in most cases,
admitting liability will probably be allowed, because all parties have done full
discovery and are aware of the issues. However, there could be cases where that
is unique. Mr. Eiva emphasized that trial judges have very limited authority. There
is a high risk of reversal for error when a trial judge denies a motion to amend
without some real showing of prejudice or a another deep problem, and that
would apply with a Council amendment as well. He stated that almost all of the
factors point to a timing issue where it really is just kind of a surprise for which no
one can be prepared. He opined that it is almost like a loophole that, for some
reason, this one aspect of pleading did not have that standard applied to it. The
amendment would just seal that up. When a judge looks at the factors that are in
the case law, they will not be looking at random stuff; it will mostly be timeliness
around the motion, timeliness around certain discovery availability, and
timeliness. around trial. These are the same arguments defendants use all of the
time to try to deny plaintiffs’ motions to amend. When defendants win those
motions, it is because something significant has been shown. This is going to be a
very narrow read for courts, but it makes it clear that, within the rules, the courts
do have this authority.

Mr. Eiva agreed that it is appropriate to delay a vote until all Council members
have had a chance to ponder the issue more. He suggested that members who
were interested could circulate memoranda on the issue. He stated that it is
important for Council members to think about why it might be problematic to give
the court authority in allowing amendments, and to think about why they might
be troubled by a trial court having this authority in striking responses to those
amendments. Mr. O’Donnell stated that he did not disagree with that generally.
He stated that the first issue for him Is whether the courts do it now, and the
second issue is unforeseen consequences with whatever language the Council
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might adopt. He agreed that Council members drafting cross memos would be
helpful.

Ms. Gates asked any Council members who are interested in the issue to join the
next committee meeting. She stated that added diversity would be helpful. Mr.

Andersen, Mr. Crowley, Judge Norby, Mr. O’Donnell, and Ms. Stupasky, asked to
be included in the next committee meeting.

3. ORCP 31

Mr. Goehler explained that the committee was presenting what is hopefully a final
draft (Appendix D) to the Council. He reminded the Council that the committee
was considering amending the interpleader rule to provide authority for awarding
attorney fees in cases where it is not the plaintiff filing an interpleader, because
there are interpleader claims filed by defendants as well. The amendment
basically expands the attorney fee provision. It also changes the current
mandatory award of attorney fees to discretionary and provides factors for
making the award of attorney fees. The committee’s prior draft articulated factors
in addition to referring to ORS 20.075, and justice Nakamoto suggested a rewrite
of those factors. The current draft includes that rewrite, along with some cleanup
by Judge Peterson to make the language of the rule consistent with other rules.
Mr. Goehler stated that the committee was ready to submit the draft amendment
for a vote, but was also open to more discussion if the Council felt that it was
warranted.

Mr. Eiva emphasized that there is an article that the committee has circulated to
the Council [Franklin L. Best, Jr., Reforming Interpleader: The Need for Consistency
in Awarding Attorneys' Fees, 34 Baylor L. Rev. 541 (1982)] that discusses the
different reasons why it is necessary for judges to have discretion on this issue. He
stated that he wanted to have this information included in the Council’s history so
that, in the future, people can look to that article to provide some guidance on
how to address this issue.

Ms. Gates asked whether Council members were prepared to vote on whether to
move the draft amendment to the September publication docket. Council
members agreed, and Ms. Nilsson polled the membership. The Council voted
unanimously to move the draft amendment to the September publication docket.

Ms. Gates thanked the Rule 31 committee and everyone involved in preparing the
draft amendment.

12 -5/9/2020 Draft Council on Court Procedures Meeting Minutes

Council on Court Procedures
June 13, 2020, Meeting
Appendix A-12



4, ORCP 57

Ms. Gates asked whether Ms. Holley had an update on the committee’s work. Ms.
Holley explained that the committee was continuing to wait for the quarantine to
ease up before reaching out to form a workgroup, and that they would hopefully
be able to do so soon.

V. New Business

No new business was raised.

V. Adjournment

Ms. Gates reminded the Council that the June 13, 2020, meeting is the last one before the
September publication meeting, unless an issue arises that requires the Council to meet in July or
August.

Judge Peterson encouraged all Council members to look carefully at the draft amendments that
will be put on the September publication docket to make sure that there are no glitches in terms
of structure, form, or substance. He explained that it is better not to have to make edits on the
fly during the publication meeting. Ms. Nilsson stated that she would include all draft
amendments in the June meeting packet so that members can look over them again in a timely
manner.

Ms. Gates adjourned the meeting at 11:15 a.m.

Respectfully submitted,

Hon. Mark A. Peterson
Executive Director
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TO: Council on Court Procedures
FROM: ORCP 23 Committee — Remedy for Response to Amended Pleading

DATE: June 4, 2020

Following the May Council meeting, several new members joined the committee for further
discussion of whether and how to amend the ORCP to make clear that a party may seek to
strike responses to amended pleadings raised late in the pre-trial process that may prejudice
the opposing party or impact the trial date.

While not everyone on the reconstituted committee agreed that it was necessary to add
explicit language, all agreed that the following amendment to ORCP 21 remains neutral, while
clarifying the mutuality of the standard:

E Motion to strike. Upon motion made by a party before responding to a
pleading or, if no responsive pleading is permitted by these rules, upon motion
made by a party within 10 days after the service of the pleading upon such party
or upon the court’s own initiative at any time, the court may order stricken: (1)
any sham, frivolous, or irrelevant pleading or defense or any pleading containing
more than one claim or defense not separately stated; (2) any insufficient
defense or any sham, frivolous, irrelevant, or redundant matter inserted in a
pleading; or (3) any response to an amended pleading, or part thereof, that
raises new issues, when justice so requires.

In the Committee’s view, use of the phrase “when justice so requires” is important because it
mirrors the language and standards of ORCP 23 for consideration of motions to amend a
complaint, providing guidance to trial courts. ORCP 23 currently allows a court to deny
amendments to a complaint that are unduly prejudicial if brought by a plaintiff right before
trial. The addition of the proposed language would make explicit that a court also has the
discretion to strike a new defense in response to an amendment on the same grounds applied
to the amendment (i.e., what’s good for the goose is good for the gander). The Court of
Appeals has articulated factors for review of the grant or denial of a motion to amend that
would apply equally here. Although a court has discretion to grant or deny such an
amendment, that discretion is limited by four factors the court must consider in exercising its
discretion: "(1) the nature of the proposed amendments and their relationship to the existing
pleadings; (2) the prejudice, if any, to the opposing party; (3) the timing of the proposed
amendments and related docketing concerns; and (4) the colorable merit of the proposed
amendments." Ramsey v. Thompson, 162 Or App 139, 147, 986 P3d 139 (1999), rev den, 329 Or
589 (2000); see also Safeport, Inc. v. Equipment Roundup & Mfg., 184 Or App 690, 699, 60 P3d
1076 (2002), rev den, 335 Or 255, 66 P3d 1025 (2003); Alexander v. State, 283 Or App 582, 590,
390 P.3d 1109, 1113-14 (2017).
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The Court of Appeals has discussed application of individual factors as well. Under the first
factor, leave shall freely be given unless the amendments are the product of a unilateral effort
to interject entirely new claims into the litigation. Caldeen Const., 248 Or App 82, 88

(2012). Regarding the second factor, the opposing party generally must identify how the
amendment would impair the party’s ability to prepare or present a defense. Id. As for the
third factor, considerations include whether the amendment would require a trial set over or
otherwise materially impact the docket. /d.

The Committee believes that ORCP 21E best accommodates this language because ORCP 21 is
the most likely place for practitioners would look when trying to identify whether a potential
remedy exists when an amended pleading adds new defenses or counterclaims at a late date
that could delay trial or otherwise unduly prejudice the opposing party.
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DEFENSES AND OBJECTIONS; HOW PRESENTED; BY PLEADING OR MOTION;
MOTION FOR JUDGMENT ON THE PLEADINGS
RULE 21
[A How presented. Every defense, in law or fact, to a claim for relief in any pleading,
whether a complaint, counterclaim, cross-claim or third party claim, shall be asserted in the
responsive pleading thereto, except that the following defenses may at the option of the pleader
be made by motion to dismiss: (1) lack of jurisdiction over the subject matter, (2) lack of
jurisdiction over the person, (3) that there is another action pending between the same parties
for the same cause, (4) that plaintiff has not the legal capacity to sue, (5) insufficiency of
summons or process or insufficiency of service of summons or process, (6) that the party
asserting the claim is not the real party in interest, (7) failure to join a party under Rule 29, (8)
failure to state ultimate facts sufficient to constitute a claim, and (9) that the pleading shows
that the action has not been commenced within the time limited by statute. A motion to dismiss
making any of these defenses shall be made before pleading if a further pleading is permitted.
The grounds upon which any of the enumerated defenses are based shall be stated specifically
and with particularity in the responsive pleading or motion. No defense or objection is waived by
being joined with one or more other defenses or objections in a responsive pleading or motion.
If, on a motion to dismiss asserting defenses (1) through (7), the facts constituting such defenses
do not appear on the face of the pleading and matters outside the pleading, including affidavits,
declarations and other evidence, are presented to the court, all parties shall be given a
reasonable opportunity to present affidavits, declarations and other evidence, and the court
may determine the existence or nonexistence of the facts supporting such defense or may defer
such determination until further discovery or until trial on the merits. If the court grants a
motion to dismiss, the court may enter judgment in favor of the moving party or grant leave to
file an amended complaint. If the court grants the motion to dismiss on the basis of defense (3),

the court may enter judgment in favor of the moving party, stay the proceeding, or defer entry
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of judgment.]

A How presented. Every defense, in law or fact, to a claim for relief in any pleading,

whether a complaint, counterclaim, cross-claim, or third party claim shall be asserted in the

responsive pleading thereto, with the exception of the defenses enumerated in paragraph

A(1)(a) through paragraph A(1)(i) of this rule.

A(1) The following defenses may, at the option of the pleader, be made by motion to

dismiss:

A(1)(a) lack of jurisdiction over the subject matter;

A(1)(b) lack of jurisdiction over the person;

A(1)(c) that there is another action pending between the same parties for the same

cause,

A(1)(d) that plaintiff has not the legal capacity to sue;

A(1)(e) insufficiency of summons or process or insufficiency of service of summons or

process,

A(1)(f) that the party asserting the claim is not the real party in interest;

A(1)(g) failure to join a party under Rule 29;

A(1)(h) failure to state ultimate facts sufficient to constitute a claim; and

A(1)(i) that the pleading shows that the action has not been commenced within the

time limited by statute.

A(2) A motion to dismiss asserting any of the defenses enumerated in paragraph

A(1)(a) through paragraph A(1)(i) of this rule must be filed before pleading if a further

pleading is permitted. The grounds on which any of the enumerated defenses are based shall

be stated specifically and with particularity in the responsive pleading or motion. No defense

or objection is waived by being joined with one or more other defenses or objections in a

responsive pleading or motion. If, on a motion to dismiss asserting the defenses enumerated

in paragraph A(1)(a) through paragraph A(1)(g) of this rule, the facts constituting the asserted
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defenses do not appear on the face of the pleading and matters outside the pleading

including affidavits, declarations, and other evidence are presented to the court, all parties

shall be given a reasonable opportunity to present affidavits, declarations, and other

evidence, and the court may determine the existence or nonexistence of the facts supporting

the asserted defenses or may defer any determination until further discovery or until trial on

the merits. If the court grants a motion to dismiss, the court may enter judgment in favor of

the moving party or grant leave to file an amended complaint. If the court grants the motion

to dismiss on the basis of a defense described in paragraph A(1)(c) of this rule, the court may

enter judgment in favor of the moving party, stay the proceeding, or defer entry of judgment.

B Motion for judgment on the pleadings. After the pleadings are closed, but within such
time as not to delay the trial, any party may move for judgment on the pleadings.
C Preliminary hearings. The defenses specifically [denominated (1) through (9) in section

A of this rule,] enumerated in paragraph A(1)(a) through paragraph A(1)(i) of this rule,

whether made in a pleading or by motion, and the motion for judgment on the pleadings
mentioned in section B of this rule shall be heard and determined before trial on [application]
the motion of any party, unless the court orders that the hearing and determination thereof be
deferred until the trial.

D Motion to make more definite and certain. [Upon] On motion made by a party before
responding to a pleading[,] or, if no responsive pleading is permitted by these rules, [upon] on
motion by a party within 10 days after service of the pleading, or [upon] on the court's own
initiative at any time, the court may require the pleading to be made definite and certain by
amendment when the allegations of a pleading are so indefinite or uncertain that the precise
nature of the [charge] claim, defense, or reply is not apparent. If the motion is granted and the
order of the court is not obeyed within 10 days after service of the order, or within such other
time as the court may fix, the court may strike the pleading to which the motion was directed

or make [such] any order [as] it deems just.
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E Motion to strike. [Upon] On motion made by a party before responding to a pleading
or, if no responsive pleading is permitted by these rules, [upon] on motion made by a party
within 10 days after the service of the pleading [upon] on such party or [upon] on the court's
own initiative at any time, the court may order stricken: [(1) any sham, frivolous, or irrelevant
pleading or defense or any pleading containing more than one claim or defense not separately
stated; (2) any insufficient defense or any sham, frivolous, irrelevant, or redundant matter
inserted in a pleading.]

E(1) any sham, frivolous, or irrelevant pleading or defense or any pleading containing

more than one claim or defense not separately stated;

E(2) any insufficient defense or any sham, frivolous, irrelevant, or redundant matter

inserted in a pleading; or

E(3) any response to an amended pleading, or part thereof, that raises new issues,

when justice so requires.

F Consolidation of defenses in motion. A party who makes a motion under this rule may
join with it any other motions herein provided for and then available to the party. If a party
makes a motion under this rule, except a motion to dismiss for lack of jurisdiction over the
person or insufficiency of summons or process or insufficiency of service of summons or
process, but omits therefrom any defense or objection then available to the party [which] that
this rule permits to be raised by motion, the party [shall not] cannot thereafter make a motion
based on the defense or objection so omitted, except a motion as provided in subsection G(3)
of this rule on any of the grounds there stated. A party may make one motion to dismiss for
lack of jurisdiction over the person or insufficiency of summons or process or insufficiency of
service of summons or process without consolidation of defenses required by this section.

G Waiver or preservation of certain defenses.

G(1) A defense of lack of jurisdiction over the person, that there is another action

pending between the same parties for the same cause, insufficiency of summons or process, or
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insufficiency of service of summons or process, is waived under either of the following
circumstances: [(a) if the defense is omitted from a motion in the circumstances described in
section F of this rule, or (b) if the defense is neither made by motion under this rule nor included
in a responsive pleading. The defenses referred to in this subsection shall not be raised by
amendment.]

G(1)(a) if the defense is omitted from a motion in the circumstances described in

section F of this rule; or

G(1)(b) if the defense is neither made by motion under this rule nor included in a

responsive pleading. The defenses referred to in this subsection shall not be raised by

amendment.

G(2) A defense that a plaintiff has not the legal capacity to sue, that the party asserting
the claim is not the real party in interest, or that the action has not been commenced within
the time limited by statute, is waived if it is neither made by motion under this rule nor
included in a responsive pleading or an amendment thereof. Leave of court to amend a
pleading to assert the defenses referred to in this subsection shall only be granted [upon] on a
showing by the party seeking to amend that [such] the party did not know and reasonably
could not have known of the existence of the defense, or that other circumstances make denial
of leave to amend unjust.

G(3) A defense of failure to state ultimate facts constituting a claim, a defense of failure
to join a party indispensable under Rule 29, and an objection of failure to state a legal defense
to a claim or insufficiency of new matter in a reply to avoid a defense, may be made in any
pleading permitted or ordered under Rule 13 B, [or] by motion for judgment on the pleadings,
or at the trial on the merits. The objection or defense, if made at trial, shall be disposed of as
provided in Rule 23 B in light of any evidence that may have been received.

G(4) If it appears by motion of the parties or otherwise that the court lacks jurisdiction

over the subject matter, the court [shall] must dismiss the action.
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DEFENSES AND OBJECTIONS; HOW PRESENTED; BY PLEADING OR MOTION;
MOTION FOR JUDGMENT ON THE PLEADINGS
RULE 21
[A How presented. Every defense, in law or fact, to a claim for relief in any pleading,
whether a complaint, counterclaim, cross-claim or third party claim, shall be asserted in the
responsive pleading thereto, except that the following defenses may at the option of the pleader
be made by motion to dismiss: (1) lack of jurisdiction over the subject matter, (2) lack of
jurisdiction over the person, (3) that there is another action pending between the same parties
for the same cause, (4) that plaintiff has not the legal capacity to sue, (5) insufficiency of
summons or process or insufficiency of service of summons or process, (6) that the party
asserting the claim is not the real party in interest, (7) failure to join a party under Rule 29, (8)
failure to state ultimate facts sufficient to constitute a claim, and (9) that the pleading shows
that the action has not been commenced within the time limited by statute. A motion to dismiss
making any of these defenses shall be made before pleading if a further pleading is permitted.
The grounds upon which any of the enumerated defenses are based shall be stated specifically
and with particularity in the responsive pleading or motion. No defense or objection is waived by
being joined with one or more other defenses or objections in a responsive pleading or motion.
If, on a motion to dismiss asserting defenses (1) through (7), the facts constituting such defenses
do not appear on the face of the pleading and matters outside the pleading, including affidavits,
declarations and other evidence, are presented to the court, all parties shall be given a
reasonable opportunity to present affidavits, declarations and other evidence, and the court
may determine the existence or nonexistence of the facts supporting such defense or may defer
such determination until further discovery or until trial on the merits. If the court grants a
motion to dismiss, the court may enter judgment in favor of the moving party or grant leave to
file an amended complaint. If the court grants the motion to dismiss on the basis of defense (3),

the court may enter judgment in favor of the moving party, stay the proceeding, or defer entry
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of judgment.]

A Defenses. Every defense, in law or fact, to a claim for relief in any pleading, whether

a complaint, counterclaim, cross-claim, or third party claim shall be asserted in the

responsive pleading thereto, with the exception of the defenses enumerated in paragraph

A(1)(a) through paragraph A(1)(i) of this rule.

A(1) The following defenses may, at the option of the pleader, be made by motion to

dismiss:

A(1)(a) lack of jurisdiction over the subject matter;

A(1)(b) lack of jurisdiction over the person;

A(1)(c) that there is another action pending between the same parties for the same

cause,

A(1)(d) that plaintiff has not the legal capacity to sue;

A(1)(e) insufficiency of summons or process or insufficiency of service of summons or

process,

A(1)(f) that the party asserting the claim is not the real party in interest;

A(1)(g) failure to join a party under Rule 29;

A(1)(h) failure to state ultimate facts sufficient to constitute a claim; and

A(1)(i) that the pleading shows that the action has not been commenced within the

time limited by statute.

A(2) How presented.

A(2)(a) Generally. A motion to dismiss asserting any of the defenses enumerated in
paragraph A(1)(a) through paragraph A(1)(i) of this rule must be filed before pleading if a
further pleading is permitted. No defense or objection is waived by being joined with one or
more other defenses or objections in a responsive pleading or motion.

A(2)(b) Factual basis. The grounds on which any of the enumerated defenses are based

shall be stated specifically and with particularity in the responsive pleading or motion. If, on
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a motion to dismiss asserting the defenses enumerated in paragraph A(1)(a) through
paragraph A(1)(g) of this rule, the facts constituting the asserted defenses do not appear on
the face of the pleading and matters outside the pleading including affidavits, declarations,
and other evidence are presented to the court, all parties shall be given a reasonable
opportunity to present affidavits, declarations, and other evidence, and the court may
determine the existence or nonexistence of the facts supporting the asserted defenses or
may defer any determination until further discovery or until trial on the merits.

A(2)(c) Remedies available. If the court grants a motion to dismiss, the court may enter
judgment in favor of the moving party or grant leave to file an amended complaint. If the
court grants the motion to dismiss on the basis of a defense described in paragraph A(1)(c) of
this rule, the court may enter judgment in favor of the moving party, stay the proceeding, or
defer entry of judgment.

B Motion for judgment on the pleadings. After the pleadings are closed, but within such
time as not to delay the trial, any party may move for judgment on the pleadings.

C Preliminary hearings. The defenses specifically [denominated (1) through (9) in section

A of this rule,] enumerated in paragraph A(1)(a) through paragraph A(1)(i) of this rule,

whether made in a pleading or by motion, and the motion for judgment on the pleadings
mentioned in section B of this rule shall be heard and determined before trial on [application]
the motion of any party, unless the court orders that the hearing and determination thereof be
deferred until the trial.

D Motion to make more definite and certain. [Upon] On motion made by a party before
responding to a pleading[,] or, if no responsive pleading is permitted by these rules, [upon] on
motion by a party within 10 days after service of the pleading, or [upon] on the court's own
initiative at any time, the court may require the pleading to be made definite and certain by
amendment when the allegations of a pleading are so indefinite or uncertain that the precise

nature of the [charge] claim, defense, or reply is not apparent. If the motion is granted and the
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order of the court is not obeyed within 10 days after service of the order, or within such other
time as the court may fix, the court may strike the pleading to which the motion was directed
or make [such] any order [as] it deems just.

E Motion to strike. [Upon] On motion made by a party before responding to a pleading
or, if no responsive pleading is permitted by these rules, [upon] on motion made by a party
within 10 days after the service of the pleading [upon] on such party or [upon] on the court's
own initiative at any time, the court may order stricken: [(1) any sham, frivolous, or irrelevant
pleading or defense or any pleading containing more than one claim or defense not separately
stated; (2) any insufficient defense or any sham, frivolous, irrelevant, or redundant matter
inserted in a pleading.]

E(1) any sham, frivolous, or irrelevant pleading or defense or any pleading containing

more than one claim or defense not separately stated;

E(2) any insufficient defense or any sham, frivolous, irrelevant, or redundant matter

inserted in a pleading; or

E(3) any response to an amended pleading, or part thereof, that raises new issues,

when justice so requires.

F Consolidation of defenses in motion. A party who makes a motion under this rule may
join with it any other motions herein provided for and then available to the party. If a party
makes a motion under this rule, except a motion to dismiss for lack of jurisdiction over the
person or insufficiency of summons or process or insufficiency of service of summons or
process, but omits therefrom any defense or objection then available to the party [which] that
this rule permits to be raised by motion, the party [shall not] cannot thereafter make a motion
based on the defense or objection so omitted, except a motion as provided in subsection G(3)
of this rule on any of the grounds there stated. A party may make one motion to dismiss for
lack of jurisdiction over the person or insufficiency of summons or process or insufficiency of

service of summons or process without consolidation of defenses required by this section.
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G Waiver or preservation of certain defenses.

G(1) A defense of lack of jurisdiction over the person, that there is another action
pending between the same parties for the same cause, insufficiency of summons or process, or
insufficiency of service of summons or process, is waived under either of the following
circumstances: [(a) if the defense is omitted from a motion in the circumstances described in
section F of this rule, or (b) if the defense is neither made by motion under this rule nor included
in a responsive pleading. The defenses referred to in this subsection shall not be raised by
amendment.]

G(1)(a) if the defense is omitted from a motion in the circumstances described in

section F of this rule; or

G(1)(b) if the defense is neither made by motion under this rule nor included in a

responsive pleading. The defenses referred to in this subsection shall not be raised by

amendment.

G(2) A defense that a plaintiff has not the legal capacity to sue, that the party asserting
the claim is not the real party in interest, or that the action has not been commenced within
the time limited by statute, is waived if it is neither made by motion under this rule nor
included in a responsive pleading or an amendment thereof. Leave of court to amend a
pleading to assert the defenses referred to in this subsection shall only be granted [upon] on a
showing by the party seeking to amend that [such] the party did not know and reasonably
could not have known of the existence of the defense, or that other circumstances make denial
of leave to amend unjust.

G(3) A defense of failure to state ultimate facts constituting a claim, a defense of failure
to join a party indispensable under Rule 29, and an objection of failure to state a legal defense
to a claim or insufficiency of new matter in a reply to avoid a defense, may be made in any
pleading permitted or ordered under Rule 13 B, [or] by motion for judgment on the pleadings,

or at the trial on the merits. The objection or defense, if made at trial, shall be disposed of as
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TIME FOR FILING PLEADINGS OR MOTIONS
RULE 15

A Time for filing motions and pleadings. An answer to a complaint or to a third-party
complaint, or a motion responsive to either pleading, must be filed with the clerk within the
time required by Rule 7 C(2) to appear and defend. If the summons is served by publication,
the defendant must appear and defend within 30 days of the date of first publication. A reply
to a counterclaim, a reply to assert affirmative allegations in avoidance of defenses alleged in
an answer, or a motion responsive to either of those pleadings must be filed within 30 days
from the date of service of the counterclaim or answer. An answer to a cross-claim or a motion
responsive to a cross-claim must be filed within 30 days from the date of service of the
cross-claim.

B Pleading after motion.

B(1) If the court denies a motion, any responsive pleading required must be filed within
10 days after service of the order, unless the order otherwise directs.

B(2) If the court grants a motion and an amended pleading is allowed or required, that
pleading must be filed within 10 days after service of the order, unless the order otherwise
directs.

C Responding to amended pleading. A party must respond to an amended pleading
within the time remaining for response to the original pleading or within 10 days after service
of the amended pleading, whichever period may be the longer, unless the court otherwise
directs.

D Enlarging time to [plead or do other act.] file and serve pleadings and motions. [The]

Except as otherwise prohibited by law, the court may, in its discretion, and upon any terms as

may be just, allow [an answer or reply] any pleading to be made, or allow any [other pleading

or] motion, or response or reply to a motion, after the time limited by the procedural rules, or

by an order enlarge [such time] the time limited by the procedural rules.
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[MINOR] UNEMANCIPATED MINORS OR INCAPACITATED PARTIES

RULE 27

A Appearance of parties by guardian or conservator or guardian ad litem. [When a

person who has a conservator of that person’s estate or a guardian is a party to any action, the
person shall appear by the conservator or guardian as may be appropriate or, if the court so
orders, by a guardian ad litem appointed by the court in which the action is brought.] In any

action, a party who has a guardian or a conservator or who is a person described in section B

of this rule shall appear in that action either through their guardian, through their

conservator, or through a guardian ad litem (that is, a competent adult who acts in the

party's interests in and for the purposes of the action) appointed by the court in which that

action is brought. The appointment of a guardian ad litem shall be pursuant to this rule unless

the appointment is made on the court’s motion or a statute provides for a procedure that
varies from the procedure specified in this rule.

B [Appointment] Mandatory appointment of guardian ad litem for unemancipated

minors; incapacitated or financially incapable parties. When [a] an unemancipated minor or a

person who is incapacitated or financially incapable, as those terms are defined in ORS 125.005,
is a party to an action and does not have a guardian or conservator, the person shall appear by
a guardian ad litem appointed by the court in which the action is brought and pursuant to this
rule, as follows:

B(1) when the plaintiff or petitioner is a minor:

B(1)(a) if the minor is 14 years of age or older, upon application of the minor; or

B(1)(b) if the minor is under 14 years of age, upon application of a relative or friend of the
minor, or other interested person;

B(2) when the defendant or respondent is a minor:

B(2)(a) if the minor is 14 years of age or older, upon application of the minor filed within

the period of time specified by these rules or any other rule or statute for appearance and
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answer after service of a summons; or

B(2)(b) if the minor fails so to apply or is under 14 years of age, upon application of any
other party or of a relative or friend of the minor, or other interested person;

B(3) when the plaintiff or petitioner is a person who is incapacitated or financially
incapable, as those terms are defined in ORS 125.005, upon application of a relative or friend of
the person, or other interested person; or

B(4) when the defendant or respondent is a person who is incapacitated or is financially
incapable, as those terms are defined in ORS 125.005, upon application of a relative or friend of
the person, or other interested person, filed within the period of time specified by these rules
or any other rule or statute for appearance and answer after service of a summons or, if the
application is not so filed, upon application of any party other than the person.

C Discretionary appointment of guardian ad litem for a party with a disability. When a
person with a disability, as defined in ORS 124.005, is a party to an action, the person may
appear by a guardian ad litem appointed by the court in which the action is brought and
pursuant to this rule upon motion and one or more supporting affidavits or declarations
establishing that the appointment would assist the person in prosecuting or defending the
action.

D Method of seeking appointment of guardian ad litem. A person seeking appointment
of a guardian ad litem shall do so by filing a motion and seeking an order in the proceeding in
which the guardian ad litem is sought. The motion shall be supported by one or more affidavits
or declarations that contain facts sufficient to prove by a preponderance of the evidence that
the party on whose behalf the motion is filed is a minor, is incapacitated or is financially
incapable, as those terms are defined in ORS 125.005, or is a person with a disability, as defined
in ORS 124.005. The court may appoint a suitable person as a guardian ad litem before notice is
given pursuant to section E of this rule; however, the appointment shall be reviewed by the

court if an objection is received as specified in subsection F(2) or F(3) of this rule.
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E Notice of motion seeking appointment of guardian ad litem. Unless waived under
section H of this rule, no later than 7 days after filing the motion for appointment of a guardian
ad litem, the person filing the motion must provide notice as set forth in this section, or as
provided in a modification of the notice requirements as set forth in section H of this rule.
Notice shall be provided by mailing to the address of each person or entity listed below, by first
class mail, a true copy of the motion, any supporting affidavits or declarations, and the form of
notice prescribed in section F of this rule.

E(1) If the party is a minor, notice shall be provided to the minor if the minor is 14 years
of age or older; to the parents of the minor; to the person or persons having custody of the
minor; to the person who has exercised principal responsibility for the care and custody of the
minor during the 60-day period before the filing of the motion; and, if the minor has no living
parents, to any person nominated to act as a fiduciary for the minor in a will or other written
instrument prepared by a parent of the minor.

E(2) If the party is 18 years of age or older, notice shall be given:

E(2)(a) to the person;

E(2)(b) to the spouse, parents, and adult children of the person;

E(2)(c) if the person does not have a spouse, parent, or adult child, to the person or
persons most closely related to the person;

E(2)(d) to any person who is cohabiting with the person and who is interested in the
affairs or welfare of the person;

E(2)(e) to any person who has been nominated as fiduciary or appointed to act as
fiduciary for the person by a court of any state, any trustee for a trust established by or for the
person, any person appointed as a health care representative under the provisions of ORS
127.505 to 127.660, and any person acting as attorney-in-fact for the person under a power of
attorney;

E(2)(f) if the person is receiving moneys paid or payable by the United States through the
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Department of Veterans Affairs, to a representative of the United States Department of
Veterans Affairs regional office that has responsibility for the payments to the person;

E(2)(g) if the person is receiving moneys paid or payable for public assistance provided
under ORS chapter 411 by the State of Oregon through the Department of Human Services, to a
representative of the department;

E(2)(h) if the person is receiving moneys paid or payable for medical assistance provided
under ORS chapter 414 by the State of Oregon through the Oregon Health Authority, to a
representative of the authority;

E(2)(i) if the person is committed to the legal and physical custody of the Department of
Corrections, to the Attorney General and the superintendent or other officer in charge of the
facility in which the person is confined;

E(2)(j) if the person is a foreign national, to the consulate for the person’s country; and

E(2)(k) to any other person that the court requires.

F Contents of notice. The notice shall contain:

F(1) the name, address, and telephone number of the person making the motion, and the
relationship of the person making the motion to the person for whom a guardian ad litem is
sought;

F(2) a statement indicating that objections to the appointment of the guardian ad litem
must be filed in the proceeding no later than 14 days from the date of the notice; and

F(3) a statement indicating that the person for whom the guardian ad litem is sought may
object in writing to the clerk of the court in which the matter is pending and stating the desire
to object.

G Hearing. As soon as practicable after any objection is filed, the court shall hold a
hearing at which the court will determine the merits of the objection and make any order that
is appropriate.

H Waiver or modification of notice. For good cause shown, the court may waive notice
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INTERPLEADER
RULE 31

A Parties. Persons having claims against the plaintiff may be joined as defendants and
required to interplead when their claims are such that the plaintiff is or may be exposed to
double or multiple liability. It is not a ground for objection to the joinder that the claims of the
several claimants, or the titles on which their claims depend, do not have a common origin or
are not identical but are adverse to and independent of one another, or that the plaintiff alleges
that plaintiff is not liable in whole or in part to any or all of the claimants.] A defendant exposed
to similar liability may obtain [such] interpleader by way of cross-claim or counterclaim. The
provisions of this rule supplement and do not in any way limit the joinder of parties otherwise
permitted by rule or statute.

B Procedure. Any property or amount involved as to which the plaintiff admits liability
may, upon order of the court, be deposited with the court or otherwise preserved, or secured by
bond in an amount sufficient to assure payment of the liability admitted. The court may
thereafter enjoin all parties before it from commencing or prosecuting any other action
regarding the subject matter of the interpleader action. Upon hearing, the court may order the
plaintiff discharged from liability as to property deposited or secured before determining the
rights of the claimants thereto.

C Attorney fees. [In any suit or action or for any cross-claim or counterclaim in
interpleader filed pursuant to this rule by any party other than a party who has been
compensated for acting as a surety with respect to the funds or property interpled, the party
filing the suit or action in interpleader shall be awarded a reasonable attorney fee in addition to
costs and disbursements upon the court ordering that the funds or property interpled be
deposited with the court, secured or otherwise preserved and that the party filing the suit or
action in interpleader be discharged from liability as to the funds or property.]

C(1) Generally. In any action or for any cross-claim or counterclaim in interpleader
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filed pursuant to this rule, the party interpleading funds may be awarded a reasonable

attorney fee in addition to costs and disbursements upon the court ordering that the

funds or property interpled be deposited with the court, secured, or otherwise preserved.

Further, the party interpleading funds will be discharged from liability as to the funds or

property. The attorney fees awarded shall be assessed against and paid from the funds or

property ordered interpled by the court. In determining whether to deny or to award in

whole or in part a requested amount of attorney fees, the court must consider any factors
ORS 20.075 permits the court to consider and the following additional factors:
C(1)(a) whether, as a matter of equity, the party interpleading funds is involved in
the dispute in a way that it should not be awarded attorney fees as a result of the dispute;
C(1)(b) whether the party interpleading funds was subject to multiple litigation; and

C(1)(c) whether the interpleader was in the interests of justice and furthered

resolution of the dispute.

C(2) Sureties. Section C of this rule does not apply to a party who has been

compensated for acting as a surety with respect to the funds or property interpled.
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SUBPOENA
RULE 55
A Generally: form and contents; originating court; who may issue; who may serve;
proof of service. Provisions of this section apply to all subpoenas except as expressly indicated.
A(1) Form and contents.
A(1)(a) General requirements. A subpoena is a writ or order that must:

A(1)(a)(i) originate in the court where the action is pending, except as provided in Rule 38

A(1)(a)(ii) state the name of the court where the action is pending;

A(1)(a)(iii) state the title of the action and the case number; [and]

A(1)(a)(iv) command the person to whom the subpoena is directed to do one or more of
the following things at a specified time and place:

A(1)(a)(iv)(A) appear and testify in a deposition, hearing, trial, or administrative or other
out-of-court proceeding as provided in section B of this rule;

A(1)(a)(iv)(B) produce items for inspection and copying, such as specified books,
documents, electronically stored information, or tangible things in the person's possession,
custody, or control as provided in section C of this rule, except confidential health information
as defined in subsection D(1) of this rule; or

A(1)(a)(iv)(C) produce records of confidential health information for inspection and
copying as provided in section D of this [rule.] rule; and

A(1)(a)(v) alert the person to whom the subpoena is directed of the entitlement to fees

and mileage under paragraphs A(6)(b), B(2)(a), B(2)(b), B(2)(d), B(3)(a) or B(3)(b) of this rule,

and the option to object or move to quash or modify under subsection A(7) of this rule.

A(2) Originating court. A subpoena must issue from the court where the action is
pending. If the action arises under Rule 38 C, a subpoena may be issued by the court in the

county in which the witness is to be examined.
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A(3) Who may issue.

A(3)(a) Attorney of record. An attorney of record for a party to the action may issue a
subpoena requiring a witness to appear on behalf of that party.

A(3)(b) Clerk of court. The clerk of the court in which the action is pending may issue a
subpoena to a party on request. Blank subpoenas must be completed by the requesting party
before being served. Subpoenas to attend a deposition may be issued by the clerk only if the
requesting party has served a notice of deposition as provided in Rule 39 C or Rule 40 A; has
served a notice of subpoena for production of books, documents, electronically stored
information, or tangible things; or certifies that such a notice will be served contemporaneously
with service of the subpoena.

A(3)(c) Clerk of court for foreign depositions. A subpoena to appear and testify in a
foreign deposition may be issued as specified in Rule 38 C(2) by the clerk of the court in the
county in which the witness is to be examined.

A(3)(d) Judge, justice, or other authorized officer.

A(3)(d)(i) When there is no clerk of the court, a judge or justice of the court may issue a
subpoena.

A(3)(d)(ii) A judge, a justice, or an authorized officer presiding over an administrative or
out-of-court proceeding may issue a subpoena to appear and testify in that proceeding.

A(4) Who may serve. A subpoena may be served by a party, the party's attorney, or any
other person who is 18 years of age or older.

A(5) Proof of service. Proving service of a subpoena is done in the same way as provided
in Rule 7 F(2)(a) for proving service of a summons, except that the server need not disavow
being a party in the action; an attorney for a party; or an officer, director, or employee of a
party.

A(6) Recipient obligations.

A(6)(a) Length of witness attendance. A command in a subpoena to appear and testify
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requires that the witness remain for as many hours or days as are necessary to conclude the
testimony, unless the witness is sooner discharged.

A(6)(b) Witness appearance contingent on fee payment. Unless a witness expressly
declines payment of fees and mileage, the witness's obligation to appear is contingent on
payment of fees and mileage when the subpoena is served. At the end of each day's
attendance, a witness may demand payment of legal witness fees and mileage for the next day.
If the fees and mileage are not paid on demand, the witness is not obligated to return.

A(6)(c) Deposition subpoena; place where witness can be required to attend or to
produce things.

A(6)(c)(i) Oregon residents. A resident of this state who is not a party to the action is
required to attend a deposition or to produce things only in the county where the person
resides, is employed, or transacts business in person, or at another convenient place as ordered
by the court.

A(6)(c)(ii) Nonresidents. A nonresident of this state who is not a party to the action is
required to attend a deposition or to produce things only in the county where the person is
served with the subpoena, or at another convenient place as ordered by the court.

A(6)(d) Obedience to subpoena. A witness must obey a subpoena. Disobedience or a
refusal to be sworn or to answer as a witness may be punished as contempt by the court or by
the judge who issued the subpoena or before whom the action is pending. At a hearing or trial,
if a witness who is a party disobeys a subpoena, or refuses to be sworn or to answer as a
witness, that party's complaint, answer, or other pleading may be stricken.

A(7) Recipient's option to object, to move to quash, or to move to modify subpoena
[for production]. A person [who is not subpoenaed to appear, but who is commanded to
produce and permit inspection and copying of documents or things, including records of

confidential health information as defined in subsection D(1) of this rule,] to whom a subpoena

is directed may object, [or] move to quash the subpoena, or move to modify the subpoenal, as
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provided] as follows.

[A(7)(a) Written objection; timing. A written objection may be served on the party who
issued the subpoena before the deadline set for production, but not later than 14 days after
service on the objecting person.]

A(7)(a) Written objection to subpoena to appear; timing. A written objection to a

subpoena to appear and testify must be served on the party who issued the subpoena and on

the clerk of the court in which the subpoena originated, not later than 7 days after service of

the subpoena and, in any case, no less than 1 judicial day prior to the date specified in the

subpoena to appear and testify.

A(7)(b) Written objection to subpoena for production; timing. A written objection to a

subpoena that commands a person to produce and permit inspection and copying of

documents or things, including records of confidential health information as defined in

subsection D(1) of this rule, must be served on the party who issued the subpoena before the

deadline set for production, but not later than 14 days after service on the objecting person.

[A(7)(a)(i)] A(Z)(b)(i) Scope. The written objection may be to all or to only part of the
command to produce.

[A(7)(a)(ii)] A(Z)(b)(ii) Objection suspends obligation to produce. Serving a written
objection suspends the time to produce the documents or things sought to be inspected and
copied. However, the party who served the subpoena may move for a court order to compel
production at any time. A copy of the motion to compel must be served on the objecting
person.

[A(7)(b)] A(7)(c) Motion to quash or to modify. A motion to quash or to modify [the
command for production] a subpoena must be served and filed with the court no later than 1

judicial day prior to the date specified to appear and testify, or the deadline set for

production. The court may quash or modify the subpoena if the subpoena is unreasonable and

oppressive or may require that the party who served the subpoena pay the reasonable costs of
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appearance or production.

A(8) Scope of discovery. Notwithstanding any other provision, this rule does not expand
the scope of discovery beyond that provided in Rule 36 or Rule 44.
B Subpoenas requiring appearance and testimony by individuals, organizations, law

enforcement agencies or officers, [and prisoners.] prisoners, and parties.

B(1) Permissible purposes of subpoena. A subpoena may require appearance in court or
out of court, including:

B(1)(a) Civil actions. A subpoena may be issued to require attendance before a court, or
at the trial of an issue therein, or upon the taking of a deposition in an action pending therein.

B(1)(b) Foreign depositions. Any foreign deposition under Rule 38 C presided over by any
person authorized by Rule 38 C to take witness testimony, or by any officer empowered by the
laws of the United States to take testimony; or

B(1)(c) Administrative and other proceedings. Any administrative or other proceeding
presided over by a judge, justice or other officer authorized to administer oaths or to take
testimony in any matter under the laws of this state.

B(2) Service of subpoenas requiring the appearance or testimony of nonparty
individuals or nonparty organizations; payment of fees. Unless otherwise provided in this rule,
a copy of the subpoena must be served sufficiently in advance to allow the witness a

reasonable time for preparation and travel to the place [required.] specified in the subpoena.

B(2)(a) Service on an individual 14 years of age or older. If the witness is 14 years of age
or older, the subpoena must be personally delivered to the witness, along with fees for one
day's attendance and the mileage allowed by law unless the witness expressly declines
payment, whether personal attendance is required or not.

B(2)(b) Service on an individual under 14 years of age. If the witness is under 14 years of
age, the subpoena must be personally delivered to the witness's parent, guardian, or guardian

ad litem, along with fees for one day's attendance and the mileage allowed by law unless the
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witness expressly declines payment, whether personal attendance is required or not.

B(2)(c) Service on individuals waiving personal service. If the witness waives personal
service, the subpoena may be mailed to the witness, but mail service is valid only if all of the
following circumstances exist:

B(2)(c)(i) Witness agreement. Contemporaneous with the return of service, the party's
attorney or attorney's agent certifies that the witness agreed to appear and testify if
subpoenaed;

B(2)(c)(ii) Fee arrangements. The party's attorney or attorney's agent made satisfactory
arrangements with the witness to ensure the payment of fees and mileage, or the witness
expressly declined payment; and

B(2)(c)(iii) Signed mail receipt. The subpoena was mailed more than 10 days before the
date to appear and testify in a manner that provided a signed receipt on delivery, and the
witness or, if applicable, the witness's parent, guardian, or guardian ad litem, signed the receipt
more than 3 days before the date to appear and testify.

B(2)(d) Service of a deposition subpoena on a nonparty organization pursuant to Rule
39 C(6). A subpoena naming a nonparty organization as a deponent must be [delivered]

delivered, along with fees for one day’s attendance and mileage in the same manner as

provided for service of summons in Rule 7 D(3)(b)(i), Rule 7 D(3)(c)(i), Rule 7 D(3)(d)(i), Rule 7
D(3)(e), Rule 7 D(3)(f), or Rule 7 D(3)(h).

B(3) Service of a subpoena requiring appearance of a peace officer in a professional
capacity.

B(3)(a) Personal service on a peace officer. A subpoena directed to a peace officerin a

professional capacity may be served by personal service of a copy, along with fees for one day's
attendance [fee] and mileage as allowed by law, unless the peace officer expressly declines
payment.

B(3)(b) Substitute service on a law enforcement agency. A subpoena directed to a peace
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officer in a professional capacity may be served by substitute service of a copy, along with fees
for one day's attendance [fee] and mileage as allowed by law, on an individual designated by
the law enforcement agency that employs the peace officer or, if a designated individual is not
available, then on the person in charge at least 10 days before the date the peace officer is
required to attend, provided that the peace officer is currently employed by the law
enforcement agency and is present in this state at the time the agency is served.

B(3)(b)(i) “Law enforcement agency” defined. For purposes of this subsection, a law
enforcement agency means the Oregon State Police, a county sheriff's department, a city police
department, or a municipal police department.

B(3)(b)(ii) Law enforcement agency obligations.

B(3)(b)(ii)(A) Designating representative. All law enforcement agencies must designate
one or more individuals to be available during normal business hours to receive service of
subpoenas.

B(3)(b)(ii)(B) Ensuring actual notice or reporting otherwise. When a peace officer is
subpoenaed by substitute service under paragraph B(3)(b) of this rule, the agency must make a
good faith effort to give the peace officer actual notice of the time, date, and location
lidentified] specified in the subpoena for the appearance. If the law enforcement agency is
unable to notify the peace officer, then the agency must promptly report this inability to the
court. The court may postpone the matter to allow the peace officer to be personally served.

B(4) Service of subpoena requiring the appearance and testimony of prisoner. All of the
following are required to secure a prisoner's appearance and testimony:

B(4)(a) Court preauthorization. Leave of the court must be obtained before serving a
subpoena on a prisoner, and the court may prescribe terms and conditions when compelling a
prisoner's attendance;

B(4)(b) Court determines location. The court may order temporary removal and

production of the prisoner to a requested location, or may require that testimony be taken by
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deposition at, or by remote location testimony from, the place of confinement; and
B(4)(c) Whom to serve. The subpoena and court order must be served on the custodian
of the prisoner.

B(5) Service of subpoenas requiring the appearance or testimony of individuals who are

parties to the case or party organizations. A subpoena directed to a party who has appeared

in the case, including an officer, director, or member of a party organization, may be served

as provided in Rule 9 B, without any payment of fees and mileage otherwise required by this

Rule.

C Subpoenas requiring production of documents or things other than confidential
health information as defined in subsection D(1) of this rule.

C(1) Combining subpoena for production with subpoena to appear and testify. A
subpoena for production may be joined with a subpoena to appear and testify or may be issued
separately.

C(2) When mail service allowed. A copy of a subpoena for production that does not
contain a command to appear and testify may be served by mail.

C(3) Subpoenas to command inspection prior to deposition, hearing, or trial. A copy of a
subpoena issued solely to command production or inspection prior to a deposition, hearing, or
trial must [do] comply with the following:

C(3)(a) Advance notice to parties. The subpoena must be served on all parties to the
action who are not in default at least 7 days before service of the subpoena on the person or
organization's representative who is commanded to produce and permit inspection, unless the
court orders less time;

C(3)(b) Time for production. The subpoena must allow at least 14 days for production of
the required documents or things, unless the court orders less time; and

C(3)(c) Originals or true copies. The subpoena must specify whether originals or true

copies will satisfy the subpoena.
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D Subpoenas for documents and things containing confidential health information
(“CHI”).

D(1) Application of this section; “confidential health information” defined. This section
creates protections for production of CHI, which includes both individually identifiable health
information as defined in ORS 192.556 (8) and protected health information as defined in ORS
192.556 (11)(a). For purposes of this section, CHI means information collected from a person by
a health care provider, health care facility, state health plan, health care clearinghouse, health
insurer, employer, or school or university that identifies the person or could be used to identify
the person and that includes records that:

D(1)(a) relate to the person's physical or mental health or condition; or

D(1)(b) relate to the cost or description of any health care services provided to the
person.

D(2) Qualified protective orders. A qualified protective order means a court order that
prohibits the parties from using or disclosing CHI for any purpose other than the litigation for
which the information is produced, and that, at the end of the litigation, requires the return of
all CHI to the original custodian, including all copies made, or the destruction of all CHI.

D(3) Compliance with state and federal law. A subpoena to command production of CHI
must comply with the requirements of this section, as well as with all other restrictions or
limitations imposed by state or federal law. If a subpoena does not comply, then the protected
CHI may not be disclosed in response to the subpoena until the requesting party has complied
with the appropriate law.

D(4) Conditions on service of subpoena.

D(4)(a) Qualified protective order; declaration or affidavit; contents. The party serving a
subpoena for CHI must serve the custodian or other record keeper with either a qualified
protective order or a declaration or affidavit together with supporting documentation that

demonstrates:
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D(4)(a)(i) Written notice. The party made a good faith attempt to provide the person
whose CHI is sought, or the person's attorney, written notice that allowed 14 days after the
date of the notice to object;

D(4)(a)(ii) Sufficiency. The written notice included the subpoena and sufficient
information about the litigation underlying the subpoena to enable the person or the person's
attorney to meaningfully object;

D(4)(a)(iii) Information regarding objections. The party must certify that either no
written objection was made within 14 days, or objections made were resolved and the
command in the subpoena is consistent with that resolution; and

D(4)(a)(iv) Inspection requests. The party must certify that the person or the person's
representative was or will be permitted, promptly on request, to inspect and copy any CHI
received.

D(4)(b) Objections. Within 14 days from the date of a notice requesting CHI, the person
whose CHI is being sought, or the person's attorney objecting to the subpoena, must respond in
writing to the party issuing the notice, and state the reasons for each objection.

D(4)(c) Statement to secure personal attendance and production. The personal
attendance of a custodian of records and the production of original CHI is required if the

subpoena contains the following statement:

This subpoena requires a custodian of confidential health information to personally
attend and produce original records. Lesser compliance otherwise allowed by Oregon Rule of

Civil Procedure 55 D(8) is insufficient for this subpoena.

D(5) Mandatory privacy procedures for all records produced.
D(5)(a) Enclosure in a sealed inner envelope; labeling. The copy of the records must be

separately enclosed in a sealed envelope or wrapper on which the name of the court, case
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name and number of the action, name of the witness, and date of the subpoena are clearly
inscribed.

D(5)(b) Enclosure in a sealed outer envelope; properly addressed. The sealed envelope
or wrapper must be enclosed in an outer envelope or wrapper and sealed. The outer envelope
or wrapper must be addressed as follows:

D(5)(b)(i) Court. If the subpoena directs attendance in court, to the clerk of the court, or
to a judge;

D(5)(b)(ii) Deposition or similar hearing. If the subpoena directs attendance at a
deposition or similar hearing, to the officer administering the oath for the deposition at the
place designated in the subpoena for the taking of the deposition or at the officer's place of
business;

D(5)(b)(iii) Other hearings or miscellaneous proceedings. If the subpoena directs
attendance at another hearing or another miscellaneous proceeding, to the officer or body
conducting the hearing or proceeding at the officer's or body's official place of business; or

D(5)(b)(iv) If no hearing is scheduled. If no hearing is scheduled, to the attorney or party
issuing the subpoena.

D(6) Additional responsibilities of attorney or party receiving delivery of CHI.

D(6)(a) Service of a copy of subpoena on patient and all parties to the litigation. If the
subpoena directs delivery of CHI to the attorney or party who issued the subpoena, then a copy
of the subpoena must be served on the person whose CHI is sought, and on all other parties to
the litigation who are not in default, not less than 14 days prior to service of the subpoena on
the custodian or keeper of the records.

D(6)(b) Parties' right to inspect or obtain a copy of the CHI at own expense. Any party to
the proceeding may inspect the CHI provided and may request a complete copy of the
information. On request, the CHI must be promptly provided by the party who served the

subpoena at the expense of the party who requested the copies.
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D(7) Inspection of CHI delivered to court or other proceeding. After filing and after
giving reasonable notice in writing to all parties who have appeared of the time and place of
inspection, the copy of the CHI may be inspected by any party or by the attorney of record of a
party in the presence of the custodian of the court files, but otherwise the copy must remain
sealed and must be opened only at the time of trial, deposition, or other hearing at the
direction of the judge, officer, or body conducting the proceeding. The CHI must be opened in
the presence of all parties who have appeared in person or by counsel at the trial, deposition,
or hearing. CHI that is not introduced in evidence or required as part of the record must be
returned to the custodian who produced it.

D(8) Compliance by delivery only when no personal attendance is required.

D(8)(a) Mail or delivery by a nonparty, along with declaration. A custodian of CHI who is
not a party to the litigation connected to the subpoena, and who is not required to attend and
testify, may comply by mailing or otherwise delivering a true and correct copy of all CHI
subpoenaed within five days after the subpoena is received, along with a declaration that
complies with paragraph D(8)(b) of this rule.

D(8)(b) Declaration of custodian of records when CHI produced. CHI that is produced
when personal attendance of the custodian is not required must be accompanied by a
declaration of the custodian that certifies all of the following:

D(8)(b)(i) Authority of declarant. The declarant is a duly authorized custodian of the
records and has authority to certify records;

D(8)(b)(ii) True and complete copy. The copy produced is a true copy of all of the CHI
responsive to the subpoena; and

D(8)(b)(iii) Proper preparation practices. Preparation of the copy of the CHI being
produced was done:

D(8)(b)(iii)(A) by the declarant, or by qualified personnel acting under the control of the

entity subpoenaed or the declarant;
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D(8)(b)(iii)(B) in the ordinary course of the entity's or the person's business; and

D(8)(b)(iii)(C) at or near the time of the act, condition, or event described or referred to in
the CHI.

D(8)(c) Declaration of custodian of records when not all CHI produced. When the
custodian of records produces no CHI, or less information than requested, the custodian of
records must specify this in the declaration. The custodian may only send CHI within the
custodian's custody.

D(8)(d) Multiple declarations allowed when necessary. When more than one person has
knowledge of the facts required to be stated in the declaration, more than one declaration may
be used.

D(9) Designation of responsible party when multiple parties subpoena CHI. If more than
one party subpoenas a custodian of records to personally attend under paragraph D(4)(c) of
this rule, the custodian of records will be deemed to be the witness of the party who first
served such a subpoena.

D(10) Tender and payment of fees. Nothing in this section requires the tender or
payment of more than one witness fee and mileage for one day unless there has been

agreement to the contrary.
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OREGON COUNCIL ON COURT PROCEDURES
FINAL REPORT ON ORCP 23 AND ORCP 34

Oregon has made a policy choice that civil legal claims against persons who have died, and such
claims that could have been pursued by persons who are now deceased, survive to some
degree the death of the would-be defendant or plaintiff. See ORS 12.190.

However, in a specific set of cases, there are two classes of victims of tortious conduct or other
wrongdoing—those cases in which a victim can recover for the defendant’s wrongful acts and
those cases where the victim cannot. That specific set of cases is comprised of civil actions
where the defendant dies before the statute of limitations expires but the fact of the
defendant’s death is unknown to the victim. As a matter of policy, ORS 12.190(2) extends the
period during which the victim can sue for one year after the death of the defendant. Further,
application of ORS 12.190(2) has the effect of allowing the lawsuit to be filed after the
applicable statute of limitations has expired, so long as the case is filed within one year of the
defendant’s death.

If the defendant has died, the victim is authorized to sue the defendant’s personal
representative. However, if the victim is not aware that the defendant died and files suit against
the defendant, some victims, but not all, will be able to recover. If, after filing the lawsuit, the
victim learns of the defendant’s death and is able to amend the case to name the defendant’s
personal representative as the defendant, and to obtain service of the summons and amended
complaint on that personal representative, the victim can recover. In fact, ORS 12.020(2)
affords the victim 60 days after the case is filed to effect service, even if the date of service
occurs after the statute of limitations has expired. However, if the fact of the defendant’s death
remains unknown to the victim until after the statute of limitations expires, no matter how
meritorious the claim, that victim has no remedy.

As a practical matter, the discovery of the defendant’s death will occur during the 60-day
period ORS 12.020(2) allows for service of the summons and complaint. Of course, this problem
could be avoided: 1) by filing the case and attempting service well before the statute of
limitations expires; or 2) by keeping close tabs on the health of the defendant. However, for a
number of reasons, victims may be unaware of the applicable statute of limitations or may not
obtain legal representation until near the end of the statute of limitations period. In addition to
leaving some victims with no remedy for the harm inflicted by the defendant, the statutory gap
creates malpractice liability for the victim’s attorney who agrees to represent the victim
without knowledge of the defendant’s health or whereabouts.

Two appellate cases illustrate the problem. In Wheeler v. Williams, 136 Or App 1, rev. den., 322
Or 362 (1995), the plaintiff, Rolana Wheeler, was injured on April 3, 1991. Ms. Wheeler filed her
lawsuit against the defendant, Ira Williams, on March 31, 1993, not knowing that Mr. Williams
had died on April 26, 1992 (11 months earlier) and that a small estate had been opened and
closed shortly after Mr. Williams’ death. After the 2-year statute of limitations had expired, Ms.
Wheeler attempted to substitute the personal representative of Mr. Williams’ estate,
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suggesting that this was merely an amended complaint under ORCP 23 C and, therefore, the
amended complaint should relate back to the date that the original complaint had been filed.
The Wheeler court ruled that, even if the small estate had not already been closed when the
case was filed, the personal representative was a different entity from Mr. Williams. Therefore,
the amendment to name Mr. Williams’ personal representative as the defendant did not relate
back to the date of the filing of the original complaint and the case was properly dismissed,
having been filed after the statute of limitations expired.

In Worthington v Estate of Davis, 250 Or App 755 (2012), the plaintiff, Peggy Worthington, was
injured in a collision on December 10, 2007. Ms. Worthington filed suit on December 9, 2009,
not realizing that the other driver, Milton Davis, had died in September of 2008, 14 months
earlier. As in Wheeler, Ms. Worthington attempted to amend the complaint to substitute a
personal representative in place of the decedent. Ms. Worthington argued that the amendment
was simply a correction of a name, allowable under ORCP 23 C. The Worthington Court
distinguished between misnaming a party (a “misnomer”), that enjoys the benefit of the
“relation back” doctrine, and suing the wrong party (a “misidentification”), that does not. In
finding that Ms. Worthington had originally sued a deceased person, the Court ruled that she
had not incorrectly named an existing defendant; she was attempting to amend her complaint
to name a new party. The amendment to substitute the personal representative for the
decedent would not save the case.

Although a fix of this statutory gap appears to be wonkishly procedural, the Council determined
that potential amendments to ORCP 23 (amended pleadings) or ORCP 34 (substitution of
parties) were not available. The Council’s enabling statutes, specifically ORS 1.735(1), define the
Council’s authority to “...promulgate rules governing pleading, practice and procedure...which
shall not abridge, enlarge or modify the substantive rights of any litigant.” Statutes of
limitations are unquestionably substantive rights. Therefore, the problem identified here
requires a legislative fix. Therefore, the Council has decided to recommend to the Legislative
Assembly an amendment to ORS 12.190 to remedy this problem.

In working through possible solutions, the Council intentionally avoided injecting into any
proposal the concept of “discovery” of the defendant’s death. If the statute includes “learns of”
or “learns of or with reasonable diligence would have discovered,” the stage is set for litigation
over whether the plaintiff did know or should have known of the defendant’s death, a litigation
path that will increase the cost of litigation with no discernable benefit. The Council considered
numerous proposals and debated the ease and efficacy of different approaches. Since the
Council is merely suggesting a legislative solution, it modestly includes the following proposed
amendment to ORS 12.190:

12.190 Effect of death on limitations.

(1) If a person entitled to bring an action dies before the expiration of the time limited
for its commencement, an action may be commenced by the personal representative of
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the person after the expiration of that time, and within one year after the death of the
person.

(2) (a) If a person against whom an action may be brought dies before the expiration of
the time limited for its commencement, an action may be commenced against the
personal representative of the person after the expiration of that time, and within one
year after the death of the person.

(b) If a complaint is filed against a person who dies before the expiration of the time
limited for commencement of the action or within 60 days after the action is filed,
then notwithstanding subparagraph (a), within 90 days after the complaint is filed, a
party may amend the pleading to substitute the personal representative of the
defendant's estate in place of the deceased defendant. That amendment shall relate
back to the date the complaint was filed.
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1of6

T“’@pps Shari Nilsson <nilsson@lclark.edu>

RE: Suggested Amendment to Various ORCP 7D(3) Statutes RE: Service on

Corporations
1 message

Zack Holstun <zack@mercurypdx.com> Thu, May 21, 2020 at 2:27 PM
To: Mark Peterson <mpeterso@Iclark.edu>
Cc: Shari Nilsson <nilsson@lclark.edu>

It's about 1000x a better answer than I am getting from clerks and judges at Clackamas County. I appreciate your
time and willingness to engage.

Thank you.

Zack Holstun
MercuryPDX
Office (day)-503-247-8484

Cell (after hrs)-503-793-9150

Remember to email service@mercurypdx.com for general MercuryPDX communications!

MercuryPDX is taking every precaution to protect ourselves and the community during the CoVID-19 crisis, and has trained
drivers on sanitation technique and distancing. If you observe any of our staff not distancing, or doing anything you consider
unsafe, please call us right away

From: Mark Peterson <mpeterso@liclark.edu>

Sent: Thursday, May 21, 2020 2:04 PM

To: Zack Holstun <zack@mercurypdx.com>

Cc: Shari Nilsson <nilsson@)]clark.edu>

Subject: Re: Suggested Amendment to Various ORCP 7D(3) Statutes RE: Service on Corporations

Zack,

It has been a while since | dug into that portion of Rule 7 and, in any case, I've learned that the Council's take on a
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Lewis & Clark College Mail - RE: Suggested Amendment to Various O... https://mail.google.com/mail/u/0?ik=86762415ec&view=pt&search=all...

question is generally more informed than my personal opinion. The Council's next meeting is on June 13, 2020. Ifl
can keep you guessing until then, I'll give you a better answer.

Mark

Mark A. Peterson

Executive Director

Council on Court Procedures
Clinical Professor of Law
Lewis & Clark Law School
10015 SW Terwilliger Blvd
Portland OR 97219
mpeterso@lclark.edu

(503) 768-6505

On Thu, May 21, 2020 at 12:32 PM Zack Holstun <zack@mercurypdx.com> wrote:

Thanks for the quick reply...

I would be interested to know the authors’ opinion on the intent of those statutes, especially as pertains to that “in
the county” language of alternative methods, and whether the primary service method is valid regardless of county
(since it does not discern), or if the assumption is that anything served outside the county of service should default
to the alternative service rules.

I know you might not feel comfortable answering that, but it is truly just a curiosity and not an opinion I would use
in debate or share with anyone.

Thank you.

Zack Holstun
MercuryPDX
Office (day)-503-247-8484

Cell (after hrs)-503-793-9150
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Remember to email service@mercurypdx.com for general MercuryPDX communications!

MercuryPDX is taking every precaution to protect ourselves and the community during the CoVID-19 crisis, and has trained
drivers on sanitation technique and distancing. If you observe any of our staff not distancing, or doing anything you
consider unsafe, please call us right away

From: Mark Peterson <mpeterso@liclark.edu>

Sent: Thursday, May 21, 2020 12:15 PM

To: Zack Holstun <zack@mercurypdx.com>

Cc: Shari Nilsson <nilsson@)Iclark.edu>

Subject: Re: Suggested Amendment to Various ORCP 7D(3) Statutes RE: Service on Corporations

Zack,

Thank you for your inquiry regarding the requirement (ORCP 7 D(3)(b), (c), and (d)) that personal service on a
corporation, limited liability company, or general partnership specifies service in the county in which the case has
been filed. | can appreciate your questioning whether the "in the county" language in the respective subparagraphs
(ii) for those three kinds of entities adds anything other than a requirement to send a subsequent mailed copy of the
summons and complaint.

As you may know, The Council on Court Procedures works on a biennial schedule and has largely completed its
work on amendments that will be published for this biennium. | will raise this issue with the Council at its June
meeting and provide to you any response that results. If the Council wishes to examine the issue further and is not
convinced that it can complete any potential amendment prior to its publication deadline, your proposal will be
placed on the agenda for the next biennium.

Thank you for your proposal. While the turnaround time from receipt of proposals to their publication and
promulgation can be frustrating, it is difficult to maintain well-written and effective rules without the deliberation that
is built into the Council's schedule.

Best,

Mark

Mark A. Peterson
Executive Director
Council on Court Procedures

Clinical Professor of Law
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Lewis & Clark Law School
10015 SW Terwilliger Blvd
Portland OR 97219
mpeterso@lclark.edu

(503) 768-6505

On Wed, May 20, 2020 at 1:18 PM Zack Holstun <zack@mercurypdx.com> wrote:

Hello again!

This won't be short and I am sorry for that. I hope you will make time at some point to review.

I am writing to request a review and possible wording change to ORCP 7D(3)(b), ORCP 7D(3)(c), and ORCP
7D(3)(d), the statutes dealing with service upon corporations. ORCP 7D(3)(b) and ORCP 7D(3)(c) deal with
Corporations and LLCs, respectively, and have (I believe) identical verbiage as to Primary and Alternative service
methods. ORCP 7D(3)(d), for Limited Partnerships, is worded somewhat differently, so I am mainly trying to
address the language in “*b” and “c”

In recent months, Clackamas County has been sending out 63 day notice pursuant to UTCR 7.020(2) for
Defendants that have been served (in the eyes of Plaintiff and Process Server) by way of the Primary service
method, to a clerk on duty in the Office of a Registered Agent.

The reason Clackamas County gives for sending these notices out is that they feel that these types of service
are Substituted Service, pursuant to D(3)(d)(ii)(A), despite accepting the eFiling without comment, rejection, or
insistence on reclassification as Substituted Service within Odyssey eFiling system. They are focusing on the
verbiage in the lead paragraph of D(3)(d)(ii) “If a registered agent or a general partner of a limited partnership
cannot be found in the county where the action is filed".

For example, if I file a case in Clackamas County against your company, Oregon City Flooring, but you have
chosen to make your Registered Agent one of the large Corporation Service companies headquartered in Salem,
when I serve the complaint against you, I take it to them, and serve the clerk on duty, authorized to accept. I
have satisfied personal service to a clerk on duty in the office of a Registered Agent, per the Primary Service
method.

D(3)(d)(i) Primary service method. By personal service or office service upon a registered agent or a general
partner of a limited partnership; or by personal service upon any clerk on duty in the office of a registered
agent.

Clackamas County argues that despite this service satisfying all the language of Primary Service Method, server
should refer to Alternative verbiage and call this Substituted service, which triggers a mailing, as well.
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D(3)(d)(ii) Alternatives. If a registered agent or a general partner of a limited partnership cannot be found in
the county where the action is filed, true copies of the summons and the complaint may be served: D(3)(d)
(i(A) by substituted service upon such registered agent or general partner of a limited partnership;

D(3)(d)(ii)(B) by personal service on any clerk or agent of the limited partnership who may be found in the
county where the action is filed;

My questions to you good folks are these;

1. Why would we look to verbiage in the Alternative section when we have completed service via the
Primary? The Primary does not make the County distinction.

2. What bearing does the County of service have on anything at all, if served in this state, and we are
physically driving the papers to the office of the Registered Agent and leaving them with a clerk in their
employ?

3. Are the words “in the county” needed at all in this day and age in those alternative rules?

The main issue here is Attorney and Process Server believing service is complete and that the clock is ticking on
Answer or Default Judgment. The court believes differently, but fails to inform for 60 days. That is not your
issue, and I have been in touch with Clackamas County about that.

The lesser issue, for me, is the seemingly unnecessary printing and mailing of paper redundantly and the costs
associated. We do a lot of mailings and do them gladly and with understanding of the purpose, especially in the
cases of Substitute Service of in individual. They need the best chance of knowing of the action and responding.

This type of mailing is, in my view and the view of many, extraneous, redundant and wasteful when you have
driven to another city and dropped those papers into the office of the Agent hired to handle process for a Corp.
or LLC.

I am hoping you will agree with that and possibly re-word these rules to prevent misinterpretation by the clerks
of the court.

Sorry to bug and I know this is somewhat trifling to anyone other than a guy who runs a Process Serviing biz...

Thank you.

Zack Holstun
MercuryPDX
Office (day)-503-247-8484

Cell (after hrs)-503-793-9150
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Chapter 15

1977 REPLACEMENT PART

Commencement of Actions and Suits; Summons

15.010 Action provisions applicable to suits

15020 How action is commenced; issuance of
summons

15.030 When jurisdiction is acquired; appearance

15040 Contents and form of summons; time to
answer; demand for relief

15.060 Officer or rson to serve summons;
return; indorsement of delivery date;
compensation of person serving sum-
mons taxed as disbursements

15.070 Procedure where defendant not found

15080 Upon whom summons and copy of com-
plaint to be served

15.085 Service of notice, summons or other

rocess on Adult and Family Services
vision

15.090 Service of copy of complaint in suits where
there is more than one defendant

15100 Procedure where part of defendants are
served; judgment against one or more of
several defendants .

15.110 Personal service outside the state; time
within which to answer

15120 Service by publication; when authorized;

15.130  Service of summons by publication in suits

15140 Time and manner of publication; mailing;
time for answer

15150 Defense, before or after judgment, by
defendant served by publication

15.160 Proof of service of summons

15.170  Publication of summons against unknown
heirs and unknown claimants

15.180  Rights of, and conclusiveness of judgment
against, unknown heirs and claimants

15.190 Motorists deemed to appoint Administra-
tor of Motor Vehicles Division as agent
for service of process; exception; manner
of service; content of summons; continu-
ances

15200 Taxing service fees as costs; keeping
record of summonses issued; disposition
of fees

15210 Action or suit against certain joined
parties as complaint; application of ORS
15.040 to 15.080 and 15.110 to 15.150

15220 Application of ORS 15040 to claims
against certain joined parties; form of

contents of published summons summons
CROSS REFERENCES
Computation of time for publication of legal notices, 15.030
193 060 Jurisdiction over persons, corporations, etc., 14 010 to

Computation of time within which acts must be done,
174 120

Declaration of nwsance by commissioners, service of
summons, 203.127

Juvenile proceeding, summons, 419 486, 419 488

Legislative proceeding, compelling attendance of witness-
es, 171 510

I_eglil‘a;t%rs, when not subject to civil process, Const Art

, §9

Notices, service, 16.770 to 16.800

Process, notices and papers, 16.760 to 16 880

Summons and proof of service as part of trnal court file,
19 005

Tax court, small claxms division, petition, 305.535

Traffic offense proceeding, summons, 484 160

Witness 1n state in obedience to summons not subject to
civil process, exceptions, 136.633

15.020
Cooperative corporation, when complaint must be filed,
62.335
Telegraphic transmission of paper, for service, 16 840
When action deemed commenced for purposes of statute
of limitations, 12.020

14 030
Provisional remedies, Ch 29 .

Special appearance, when not waived by subsequen
general appearance, 16 150

Surplus line msurance company, when personal jurisdic-
tion acquired, 744 396

15.040
Amended complaint, time within whach to answer, 16.420

Class actions, 30-day notice of alleged cause of action and
demand for rectification of alleged wrong, 13 280
Forcible entry and detainer actions, time for service,

105.135
Partition suits, form of summons, 105.225
State agency, naming of in summons, 30.370

15.060
Foraible entry and detainer, return of process, 105 135

Sheriff’s duties incident to receipt of process for service,
206 030 to 206 050

Sunday, process not to be served on, 16.830

Telegraphic transmi%%oﬁ B%Ifﬁfﬁr ﬁgiecﬁhb&%o
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CROSS REFERENCES

15.080
Assumed business name, foreign party having, must
appoint Corporation Commissioner as resident agent
for service, 061, 648 070
Attorney General, service on, 1n actions or suits affecting
realty, 30 370
Confession of judgment, 26 020
perative corporation, effect of merger or consolidation,
62 620
Corporation, agent for service of process
Cooperative, 62 155
Domestic, 57.075
Foreign, 57 700
Nonprofit, 61 086, 61 690
Corporation, dissolved, continues to exist for purposes of
suit
Cooperative, 62 690, 62 710
Domestic, 57 580, 57 585, 57 630
Dissolution or annulment of marmage, service of sum-
mons, 107 065
District attorney as well as county clerk must be served
with certain papers 1n actions against a county,
16.820
Insurance carrier, foreign, writing motor vehicle habihity
policy must appoint Motor Vehicles Division as
attorney for service of summons, 486 521
Insurers, foreign, agent for service, 731.434
Motor carriers, foreign, Public Utility Commuissioner as
attorney for service of summons, 767 495
Realtors, nonresident, Real Estate Commissioner as
attorney for service of summons, 696.260
Reci;Enr(;cal msurance subscribers must apg)oint State
urance Commussioner as agent for service,
731 370
Revenue Department, service upon required 1n all cases
nvolving state tax liens, 305 130
Securities, issuer of or dealer in, Corporation Commis-
sioner as agent for service, 59 155
Sunday, process not to be served on, 16 830
Unut ownership, service upon owners of property subject
to, 91 578
Vessel, master, may be served if owner 1s nonresident,
783 350
Witness 1n state in obedience to summons not subject to
civil process, exception, 136.633

15.090
Each party must be served complaint 1n municipal
foreclosures of delinquent assessments, 223.635

15.100
Amended pleady and process need not be served on
parties already 1n default, exceptions, 16 430
Judgment against one or more of several defendants,
18 080, 18 120,

15.110
Telegraphic transmission of paper, for service, 16 840

15.120
Undertaking for restitution, where service 1s by publica-
tion, 18 080
Unknown heirs, service on, in suits respecting trustees’
powers, 128 140

15.130
Partition suits, service by pubhication, 105 230
Tax foreclosures, publication of notice, 312 040

15.140
Newspapers 1n which summonses and notices may be
pubhshed, 193.010, 193.020

15.150
Defense after judgment in action for real property,
105.055
Relief from judgment, for mistake, etc., 18 160
Undertaking for restitution, where service is by publica-
tion, 18 080

15.160
Affidawits, use of, in proof of publication of a document,
45 120, 193 070

15.170
Unknown heirs and claimants, designation, 13.060,
13 070
Unknown heurs, service on, 1n suits respecting trustees’
powers, 128.140

15.190
Notice by mail, 174 160, 174 170
Owners and operators of motor vehicles granted privilege
of using roads, highways and streets, 481 095
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15.010 Action provisions applicable
to suits. The provisions of ORS 15.020 to
15.080, 15.100 to 15.120, and 15.140 to 15.160
shall apply to and govern the mode of proceed-
ings in suits as well as actions, except as
otherwise provided by statute.

15020 How action is commenced;
issuance of summons. Action shall be
commenced by filing a complaint with the
clerk of the court. Any time after the action is
commenced the plaintiff or his attorney may
issue as many original summonses as either
may elect and deliver one of such summonses
to a person authorized to serve summons

under ORS 15.060.
[Amended by 1977 ¢ 877 §2]

15.030 When jurisdiction is ac-
quired; appearance. From the time of the
service of the summons, or the allowance of a
provisional remedy, the court shall be deemed
to have acquired jurisdiction, and to have
control of all the subsequent proceedings. A
voluntary appearance of the defendant shall
be equivalent to personal service of the sum-
mons upon him.

15.040 Contents and form of sum-
mons; time to answer; demand for relief.
(1) The summons shall contain the name of
the court in which the complaint is filed, the
names of the parties to the action, and the
title thereof. It shall be subscribed by the
plaintiff if the plaintiff is a resident of this
state, or by a resident attorney of this state,
either of whom shall state his residence or
post-office address thereon, and be directed to
the defendant, and shall require him to ap-
pear and answer the complaint, as in this
section provided, or for want thereof the
plaintiff will apply to the court for the relief
demanded therein.

(2) The summons shall contain a notice in
a size equal to at least 8-point type which may
be substantially in the following form with
the appropriate number of days inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must “appear” in this case or the
other side will win automatically. To “appear”
you must file with the court a legal paper
called a “motion,” “demurrer” or “answer.”
This paper must be given to the court within
—— days along with the required filing fee. It

must be in proper form and have proof of
service on the plaintiff or his attorney to show
that the other side has been given a copy of it.

If you have questions, you should see an
attorney immediately.

(8) If the defendant is served within the
state, he shall appear and answer within 20
days from the date of the service.

(4) If a defendant is served by service
upon the Corporation Commissioner as provid-
ed by law in certain cases, the defendant shall
appear and answer within four weeks from
the date of service on the Corporation Com-
missioner.

{Amended by 1963 ¢.310 §1, 1967 ¢ 297 §1, 1969 ¢ 181 &1,
1971 ¢ 192 §1, 1977 ¢ 877 §3]

15.050 [Repealed by 1969 c 181 §2]

15.060 Officer or person to serve
summons; return; indorsement of delivery
date; compensation of person serving
summons taxed as disbursements. (1) The
summons shall be served:

(a) By the sheriff, or his deputy, of the
county where the defendant is found; or

(b) By any competent person 18 years of
age or older who is a resident of the State of
Oregon and is not a party to or an attorney in
the action.

(2) The summons shall be returned to the
clerk with whom the complaint is filed with
proof of such service, or that the defendant
cannot be found. A person making service
shall make proof thereof in the manner pro-
vided in ORS 15.160. When served out of the
county in which the action is commenced, the
summons may be returned by mail. The
person to whom the summons is delivered
shall indorse thereon the date of such deliv-
ery.

(3) Compensation to a sheriff or his depu-
ty serving the summons shall be prescribed by
law. If the person serving the summons is not
a sheriff or his deputy, a reasonable fee shall
be paid for the service. This compensation
shall be part of the disbursements and shall
be recovered as provided in ORS 20.020.
[Amended by 1955 ¢ 165 §1; 1973 ¢ 827 §5, 1977 ¢ 877 §4]

15070 Procedure where defendant
not found. Whenever it appears by the
return that the defendant is not found, the
plaintiff may deliver another summons to be
served, and so on, until service is had; or the
plaintiff may proceed by publication, at his

election.
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125 PROCEDURE IN ACTIONS AT LAW AND SUITS IN EQUITY

15.080 Upon whom summons and
copy of complaint to be served. The sum-
mons shall be served by delivering a copy
thereof, with a copy of the complaint prepared
and certified by the plaintiff, his agent or
attorney, or by the county clerk, as follows:

(1) If the action is against a private corpo-
ration:

(a) To the registered agent of the corpora-
tion or to any clerk on duty in the office of the
registered agent;

(b) To the president or other head of the
corporation, vice president, secretary, cashier,
assistant cashier or managing agent;

(c) In case none of the persons identified
in paragraph (a) or (b) of this subsection have
an office in the county where the cause of
action arose, summons may be delivered to
any clerk or agent of the corporation who may
reside or be found in the county;

(d) If none of the persons identified in
paragraph (a), (b) or (c) of this subsection can
be found, then by leaving a copy thereof with
any person over 14 years of age residing at the
usual place of abode of any person identified
in paragraph (b) or (c) of this subsection;

(e) Where service is made under para-
graph (d) of this subsection, the plaintiff shall
cause immediately to be mailed a certified
true copy of the summons and complaint to
the person to whom the summons is directed
at his usual place of abode, together with a
statement of the date, time and place at which
service was made.

(2) If the action is against a limited part-
nership:

(@) To the registered agent of the limited
partnership or to any clerk on duty in the
office of the registered agent;

(b) To the Corporation Commissioner as
provided in ORS chapter 69;

(c) To any general partner or managing
agent thereof;

(d) In case none of the persons identified
in paragraph (a) or (c) of this subsection have
an office in the county where the cause of
action arose, summons may be delivered to
any clerk or agent of the limited partnership
who may reside or may be found in the coun-
ty; or

(e) If none of the persons identified in
paragraph (a), (c) or (d) of this subsection can
be found, then by leaving a copy thereof with
any person over 14 years of age residing at the
usual place of abode of any of the persons

identified in paragraph (c) or (d) of this sub-
section.

(f) Where service is made under para-
graph (e) of this subsection, the plaintiff shall
cause immediately to be mailed a certified
true copy of the summons and complaint to
the person to whom the summons is directed
at his usual place of abode, together with a
statement of the date, time and place at which
service was made.

(3) If against any county, incorporated
city, school district or other public corporation,
commission or board in this state, to the clerk
or secretary thereof. If any such commission
or board does not have a clerk or secretary, to
any member thereof.

(4) If against a minor under the age of 14
years, to the minor personally, and also to his
father, mother, conservator of his estate or
guardian, or, if there be none within this
state, then to any person having the care or
control of the minor, or with whom he resides,
or in whose service he is employed.

(5) If against an incapacitated person for
whom a conservator of the estate or guardian
has been appointed, to the conservator or
guardian and to the defendant personally.

(6) If against a person who has appointed
some officer of this state or person who is a
resident of this state his agent or attorney to
receive and accept the service, then to the
agent or attorney.

(7) If service on the Corporation Commis-
sioner, the Secretary of State or other state
official is authorized by applicable law, sum-
mons may be delivered to the Corporation
Commissioner, Secretary of State or other
state official so authorized, or to a clerk on
duty in any office of the Corporation Commis-
sioner, Secretary of State or other state offi-
cial so authorized.

(8) In all other cases to the defendant
personally. If the defendant cannot be found
personally at his usual place of abode, then
service may be made by leaving a copy thereof
with any person over 14 years of age who
resides at the abode. Where service under this
subsection is made on one other than the
defendant, the plaintiff shall cause to be
mailed a certified true copy of the summons
and complaint to the defendant at his usual
place of abode, together with a statement of
the date, time and place at which service was

made.
[Amended by 1961 c 344 §98; 1963 ¢.310 §2; 1967 c¢.581
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COUNCIL ON COURT PROCEDURES

Agenda
9:30 a.m., July 28, 1978
Room F, Willamette College of Law

Salem, Oregon
(THIS IS AN ALL-DAY MEETING) .

1. Process committee report and suggested rules.
2. Trial committee report and suggested rules.

3. Discovery committee report on interrogatories, insurance limits,
experts and admissions.

4. Law - equity revisions. Receiving suggested changes.
5. Revisions to the pleading rules as suggested at the last meeting.
6. Pleading and proving attorney fees (Hamlin proposal).

7. Discussion of schedule to complete work and prepare report --
further meetings.

8. NEW BUSINESS.

7/20/78
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CGOUNCIL ON COURT PROCEDURES
Minutes of Meeting of July 28, 1978
Willamette University College of Law

Salem, Oregon

Present: Anthony L. Casciato Donald W. McEwen
John M. Copenhaver James B. O'Hanlon
William M. Dale, Jr. Charles P.A. Paulson
Wendell E. Gronso Val D. Sloper
Lee Johnson Wendell H. Tompkins
Garr M. King William W. Wells
Berkeley Lent

Absent: Darst B. Atherly James 0. Garrett
E. Richard Bodyfelt Laird Kirkpatrick
Sidney A. Brockley Harriet Meadow Krauss
Alan F. Davis Gene C. Rose

Ross G. Davis

Chairman Don McEwen called the meeting to order at 9:35 a.m.,
in Room F, Willamette University College of Law, Salem, Oregon.

The Council approved the minutes of the meeting held June 3,
1978, as submitted.

The Chairman announced that Roger B. Todd had resigned as a
Council member and that Randolph Slocum of Roseburg had been appointed
to take his place.

The Council then discussed the report of the discovery committee.
Commlttee Chairman Garr King reported that the majority of the committee
members present at the committee meeting had voted not have any interroga-
tories.

A motion was made by Wendell Gronso, seconded by Chuck Paulson,
that written interrogatories not be adopted at all. Jim O'Hanlon, Chuck
- Paulson, Garr King, Judge Casciato, Wendell Gronso, and Judge Dale voted
in favor of the motion, and Judge Sloper, Judge Tompkins, Judge Johnson,
Judge Copenhaver, Judge Wells and Don McEwen voted against the motion,
and Justice Lent abstained. Justice Lent explained that he planned to
abstain in all future votes to avoid any questions in the future if the
rules should be the subject of litigation before the Oregon Supreme Court.
The Chairman then requested that Garr King contact the absent members for
their expression in the matter.

June 13, 2020, Meeting
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Garr King then stated that the committee had decided that if the
Council wanted interrogatories, the limited interrogatories rule submitted
by the committee should be adopted. After discussion, Judge Johnson made
a motion, seconded by Don McEwen, that the word, "facts", be added after
the word, "following", in Rule 108 B., to make it clear that interroga-
tories could only be used to find out facts and not legal theories. The
motion passed unanimously. Judge Sloper moved, seconded by Chuck Paulson,
that the proposed limited interrogatories rule, as modified, should be
adopted if the majority of all Council members favored some interrogatories
rule. The motion passed unanimously.

The Council next discussed the proposed committee Rule 101 B. (4),
relating to experts. Upon motion made by Judge Sloper, seconded by Chuck
Paulson, the Council voted unanimously to insert the word, "immediately,"
in Rule 101 B. (4)(f) between "duty" and "to supplement.”" After further dis-
cussion of the rule, upon motion made by Judge Sloper and seconded by Judge
Casciato, the Council voted to adopt proposed Rule 101 B., as modified.

The motion was opposed by Judge Dale and Judge Johnson.

The Council next discussed the proposed changes to Rule 101 B.(2),
relating to insurance agreements. Upon motion by Garr King, seconded by
Don McEwen, the Council voted unanimously to accept the committee recommenda-
tions.

After discussion concerning Rule 111, REQUESTS FOR ADMISSION, upon
motion by Garr King, seconded by Judge Sloper, the Council voted unanimously
to adopt that rule as modified by the committee.

Judge Sloper presented the report and proposed rules of the process
committee. Judge Sloper reported that the process committee had decided
the Council probably had the authority to promulgate rules governing proper
basis for personal jurisdiction and they had submitted such rules as
Rules 4 A, through 4 D. It was suggested that the matter be finally left
to the Legislature, which could reject the proposed rules relating to per-
sonal jurisdiction if they did not intend to grant rule-making authority in
this area. Judge Sloper also reported that the committee favored rules that
would reduce technicality in service of process. He called attention to
proposed Rules 4 E.(3) and 4 H., and stated the committee recommended that
the proposed language at the bottom of Page 1 of the committee memorandum
dated July 16, 1978, be added to Rule 4 F.(3). Chuck Paulson moved,
seconded by Judge Copenhaver, that such language be added as the introduc~-
tion ro Rule 4 F.(3), followed by a statement that ''service shall be accomp-
lished substantially in the following manner," before the specific methods
of service discussed in Rule 4 F.(3)(a) through 4 F.(3)(g).

The Council next considered the proposed rules submitted by the
process committee in detail and made the following changes.

Rule 1. After discussion, upon motion by Judge Wells, seconded by
Chuck Paulson, the Council voted unanimously that the last sentence of this
rule be redrafted to also include actions pending as of the effective date
of the rules.
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Rule 3. After discussion, upon motion by Don McEwen, seconded by
Judge Johnson, the Council voted unanimously to delete the reference to
the statutes of limitations being governed by ORS 12.020 in the second
sentence and that the rule read, "Other than for purposes of statutes of
limitations, an action shall be commenced by filing a complaint with the
clerk of the court."

Rule 4. After discussion, upon motion made by Wendell Gromso,
seconded by Judge Johnson, the Council voted to change subsection C. (4)
to specify that defendants appear and defend within 30 days for all types
of service, by publication or otherwise, and wherever process is served.
Jim O'Hanlon, Garr King, Judge Dale, Judge Sloper, and Judge Copenhaver
opposed the motion.

After discussion, on motion made by Judge Johnson, seconded by
Chuck Paulson, the Council voted unanimously to change "shall" to "may"
in the next to the last sentence of section 4 D., relating to a reasonable
fee being paid for the service. After discussion, on motion by Justice
Lent, seconded by Judge Sloper, the Council voted unanimously that a lawyer
for a party not be permitted to serve summons. Upon motion made by Judge
Sloper, amended by Wendell Gronso, and seconded by Chuck Paulson, the
Council voted to change the language in the first sentence of Section 4 D.
so that it would read: '"...nor an officer, director or employee of any
party; corporate or otherwise." Judge Johnson opposed the motion.

It was decided that "promptly'" should be inserted between ''shall
be" and "returned" in the first line of subsection 4 E.(1l).

Upon motion by Judge Sloper, seconded by Justice Lent, the Council
voted unanimously to change the first line of subparagraph 4 F.(3)(a)(ii),
at the bottom of Page 9, to read: "If defendant cannot be found personally
at defendant's dwelling house or usual place of abode, then by personal
service..." Upon motion by Judge Dale, seconded by Garr King, the Council
voted to accept the language of Rule 4 F.(3)(a)(ii) as modified. Jim

O'Hanlon and Judge Johnson opposed the motion.

After extensive discussion of Paragraph 4 F.(3)(d), Chuck Paulson
moved, seconded by Judge Sloper, that the service by mail specified in sub-
paragraph 4 F.(3)(d)(ii) be changed to a third alternative available under
subparagraph 4 F.(d)(iii). The motion passed unanimously. Upon motion by
Judge Dale, seconded by Judge Copenhaver, the Council voted unanimously
to change the language of subparagraph 4 F.(d)(iii) to make the methods of
service provided therein available when a registered agent, officer, direc-
tor, general partner or managing agent could not be found in or did not
have an office in the county of this state where the action was filed and
to provide for service on any clerk or agent who could be found in the
county where the action was filed and to then accept the language of

4 F.(d) as modified. It was suggested that the language of Paragraph 4 E.(2)(a)

be changed to reflect the changes in Paragraphs 4 F.(3)(a) and 4 F.(3)(d).
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Judge Dale made a motion, seconded by Judge Johnsomn, to delete
Paragraph 4 F.(3)(e) in its entirety. The motion failed, with Judge
Copenhaver, Judge Johnson, Judge Dale, and Jim O'Hanlon voting in favor
of the motion. Judge Wells moved to reconsider the motion, seconded by
Garr King. The Council then voted to delete the whole subsection. Chuck
Paulson, Judge Casciato, Judge Sloper, Judge Tompkins and Don McEwen
opposed the motion.

After discussion, upon motion by Judge Johnson, seconded by Don
McEwen, the Council voted unanimously to delete the second sentence of
Paragraph 4 F.(3)(f), relating to service upon the Adult and Family
Services Division.

After discussion, Judge Johnson made a motion, seconded by Judge
Wells, to strike the last sentence from Paragraph 4 F.(3)(g), relating
to service upon the District Attorney when a county is a party to an
action. The motion failed. Judge Johnson, Chuck Paulson, Judge Wells, and
Wendell Gronso were in favor of the motion.

After discussion, upon motion by Don McEwen, seconded by Wendell
Gronso, the Council voted unanimously to change the last sentence of
Section 4 G.(3) to read: '"Such publication shall be four times, to be
in successive calendar weeks.'" It was also suggested that the word refer-
ence to "'due" diligence in subsection 4 G.(l) be changed to "reasonable"
diligence and "45 days" be changed to '"30 days" in subsection 4 G.(2) to
conform to prior Council action.

Upon motion by Chuck Paulson, seconded by Garr King, the Council
voted unanimously to delete in the third line of Section 4 H. the words,
"and the manner of service of summons."

It was suggested that the cross reference in section 4 I., "Tele-
graphic transmission,'" to Rule 5 E. should be to Rule 5 D.

Rule 6. It was suggested, to conform to the language of prior
rules, that the word, "apparently," be inserted between "person’ and "in
charge" in the eighth line of section 6 B. and "over fourteen years of
age' be substituted for "of suitable age and discretion" in the eleventh
line of section 6 B.

After discussion, upon motion by Judge Tompkins, seconded by Judge
Wells, the Council voted unanimously to delete the following from the first
sentence of section 6 E.: "except that the judge may permit the papers
to be filed with him, in which event the judge will note thereon the filing
date and forthwith transmit them to the office of the clerk or the person
exercising the duties of that office." It was also suggested that the
sentence following should read: '"The clerk or the person exercising the
duties of that office shall endorse upon such pleading or paper the time
of the day, day of the month and the year.” .
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Rule 7. After discussion, upon motion made by Judge Sloper, seconded
by Justice Lent, the Council voted unanimously to delete section 7 B.

Rule 4 A. Judge Sloper reported that the process committee recom—
mended changing the proposed draft of subsection 4 A., A.(5) by eliminating
the words, '"whether by appointment of agent for service of process in this
state or otherwise." Upon motion made by Chuck Paulson, seconded by Wendell
Gronso, the Council voted unanimously to insert "'distributed" between "things’
and "processed" in subsection 4 A., D.(2).

The process committee reported that it had voted to adopt the language
at the bottom of Page 13 of the commentary to the rules and that it would be
inserted in the appropriate place in the rule.

The Executive Director stated the process committee had deleted the
last two sentences in Rule 4 D., B., beginning with "The issues..." The
following new language would be inserted: '"The court shall rule upon the
issues raised by this motion before trial. If any motion is made pursuant
to Rule K (1), a motion to stay proceedings under this rule shall be joined
with such motion. Failure to do so shall constitute a waiver of this motion
to stay proceedings."

After further discussion, upon motion by Chuck Paulson, seconded by
Justice Lent, the Council voted to delete Rule 4 D. in its entirety.

Judge Dale then submitted the report and proposed rules of the trial
committee. He pointed out that the committee had recommended no require-
ment for a demand for jury trial. The Council then reviewed the proposed
rules in detail.

After discussion relating to whether a motion by the parties should
be required, upon motion by Judge Dale, seconded by Judge Wells, the Council
adopted Rule 53. Garr King and Wendell Gronso opposed the motiom.

After discussion concerning the number of peremptory challanges in
Rule 57 B.(4), upon motion by Judge Sloper, seconded by Judge Tompklns, the
Council voted unanimously to adopt Rule 57 as written.

It was decided to cross out subscection 58 A.(1l) and to have subsec-
tion 48 A.(2) read: '"Trial by the court shall proceed...'" After discussion,
upon motion by Chuck Paulson, seconded by Don McEwen, the Council voted
unanimously to reverse the order of subsections 58 B.(4) and B.(5).

After discussion, upon motion by Lee Johnson, seconded by Judge Sloper,
the Council voted to delete the words in the seventh line of section 59 B.,
"as written, without any oral explanation or addition,' and to change the
word, "given," to 'read." The motion was opposed by Judge Casciato, Wendell

Gronso, Judge Dale, and Garr King.

It was agreed that subsections 59 C.(5) would be changed by substitu-
ting the word, "shall," for "may either decide in the jury box or'" in the
second line and the words, "either orally or in writing," would be added to
the fourth line of section 59 C. after the word, "given." Upon motion by
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Johnson, seconded by Sloper, the Council voted unanimously to delete the
last sentence in subsection 59 G. (1) and the last sentence would read:

"If the foreperson answers in the affirmative, the verdict shall be read.”
It was decided that the second sentence of subsection 59 G.(5) would be
deleted.

Judge Dale stated he felt that the committee's draft of section
H(6), "Requests for finding or objections to findings are not necessary
for purposes of appellate review," should be included as part of Rule 62,
and upon motion by Don McEwen, seconded by Chuck Paulson, the Council
voted unanimously to include it.

After discussion, upon motion by Paulson, seconded by Gronso, the
Council voted unanimously to delete section H. of Rule 63, "Remittitur and
additur," from this rule. Judge Dale said that the committee's Rule J
should be included in the rules.

The Council decided that pleading and proving attorney fees be
deferred.

The Executive Director reported that the Oregon State Bar CLE Com-
mittee wished to incorporate any new proposed rules in its civil procedure
programs scheduled between October 7 and October 27 throughout the state
and would print up the proposed rules for distribution to the Bar if they
would be available by mid-September. He also reported that the procedure
section of the State Bar wished to have proposed rules available by the
time of the State Bar Convention.

The next meeting of the Council will be held in Bend, Oregon, at
9:30 a.m., on Friday, August 25, 1978, at the law offices of Panner,
Johnson, Marceau, Karnopp and Kennedy, 1026 N.W. Bond Street. A complete
set of proposed rules, with suggested comments, will be distributed before
the meeting, and the Council will consider this draft of the rules and
comments for submission to the Bar and publication as a tentative draft of
rules to be adopted.

The meeting was adjourned at 5:10 p.m.

Respectfully submitted,

Fredric R. Merrill
Executive Director

FRM:gh
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( | E.(2)(b) Service by publication shall be proved by the affidavit of the
owner, editor, publisher, manager or advertising manager of the newspaper or the
principal clerk of any of them, or the printer or foreman of such newspaper,

showing the same and shall be in substantially the following form:

Affidavit of Publication

State of Oregon, )
) ss
County of )
I, , being first duly swormn, depose and say that I am the owner, editor,

publisher, manager, advertising manager, principal clerk of the R

printer or his foreman of the , a newspaper of general circulation, as
defined by ORS 193.010 and 193.020; published at in the aforesaid
- comty and state; that the ., a printed copy of which is hereto amexed,
i)‘ was published in the entire issue of said newspaper for __ successive and
C consecutive weeks in the following issues (here set forth dates of issues in which
the same was published).

Subscribed and swormn to before me this day of , 19

Hotary Public of Oregon.

My commission expires
day of , 19

E.(2)(c) In any case proof may be made by written admission of the defendant.

E.(2)(d) The affidavit of service may be made and certified by a notary
public, or other official authorized to administer oaths and acting as such by
autnority of the United States, or any state or territory of the United States,

or tne District of Columbia, and his official seal, if he has one, shall be
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affixed to the affidavit. The signature of sucn notary or other official, when
so attested by the affixing of his official seal, if he has one, shall be prima
facie evidence of his authority to meke and certify such affidavit.

E.(3) Failure to retum the summons or make or file proof of service
shall not affect the validity of the service.

F. Mamer of service. (1) Unless otherwise specified, the methods of

service of summons provided in this section shall be used for service of summons
either within or without this state.

F.(2) For personal service, the person serving the summons shall deliver
a certified copy of the summons and a certified copy of the complaint to the
person to be served. For service by mail under paragraph (d) of subsection (3)
of this section or subsection (4) of this section or mailing of summons and

complaint as otherwise required or allowed by this Rule, the plaintiff shall mail

- a certified copy of the summons and a certified copy of the complaint to the person

to be served by certified or registered mail, return receipt requested, with
instructions to deliver to the addressee only. Service by mail shall be complete
when the registered or certified mail is delivered and the return receipt signed
or when acceptance is refused.

F.(3) Except vhen service by publication is available pursuant to section
G. of this Rule for service pursuant to subsections (4) and (3) of this section,
sexrvice of summons shall be as follows:

R (3)(a) Except as provided in paragraphs (b) and (c) of this subsection,

upon a natural person:

F.(3)(a)(1) By personally serving the defendant; or,

F.(3)(a)(ii) 1If with reasonable diligence the defengimt cannot be served under
subparagraph (i) of this pa:cagréﬂ'x, then by personal service upon any person over 14
years of age residing in the dwelling house or usual place of abode of defendant,

or if defendant maintains a regular place of business or office, by leaving a copy

of the sumwns and complaint at such place of business or offi?uen,e ‘1@% z%h?/l etinSon

who is apparently in charge. Appendix E-24
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Where service under this subparagraph is made on one other than the defendant,

the plaintiff shall cause to be mailed a copy of the sumons and complaint to the
defendant at his dwelling house or usual place of abode, together with a statement
of the date, time and place at which service was made; or,

F.(3)(a)(iii) In any case, by serving the summns in a mammer specified
in this Rule or by any other rule or statute on the defendant or upon an agent
authorized by appointment or law to accept service of summons for the defendant.

F.(3)(b) Upon a minor under the age of 14 years, by service in the mammer
specified in paragraph (a) of this subsection upon such minor, and also upon his
father, mother, conservator of his estate or guardian, or if there be none, then
upon any person having the care or control of the minor or with whom such minor
resides or in whose service such minor is employed or upon a guardian ad litem
appointed pursuant to Rule V. (1)(b).

F.(3)(c) Upon an incapacitated person, by service in the marmer specified
in paragrapn (a) of this subsection upon such person and also upon the conservator
of such person's estate or guardian, or if there be none, won a guardian ad litem
appointed pursuant to Rule V. (2)(b).

F.(3)(d) Upon a domestic or foreign corporation, limited partmership or
otner unincorporated association which is subject to suit under a common name:

F.(3)(d (1) By personal service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited partmership or
association. In lieu of delivery of a copy of summons and complaint to the reg-
istered agent, officer, general partner or managing agent, such copies may be left
at tne office of such registered agent, officer, general partner or managing agent,
with the person who is apparently in charge of the office.

F.(3)(d)(ii) If no registered agent, officer, director, general partner, or
managing agent resides in this state or can be found in this state, then plaintiff
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may serve such person by mail. Service by meil under this subparagraph shall be
fully effective service and permit the entry of a default judgment if defendant
fails to appear.

F.(3)(d)(dii) 1If by reasonable diligence, the defendant camot be served
pursuant to subparagraphs (1) and (ii) of this paragraph, then by personal service
upon any person over the age of 14 years vwho resides at the dwelling house or usual
place of abode of any person identified in subparagraph (i) of this paragraph, or
by personal service on any clerk or agent of the corporation, limited partnership
or association who may be found in the state. Where service is made by leaving a
copy of the sumons and complaint at the dwelling house or usual place of abode
of persons identified in subparagraph' (1) of this paragraph, the plaintiff shall
immediately cause a copy of the summons and complaint to be mailed to the person to
whom the summons is directed, at his dwelling nouse or usual place of abode,
together with a statement of the date, time and place at which service was made.

F.(3)(d ({v) In any case, by serving the sumons in a mamer specified in
this Rule or by any other rule or statute upon the defendant or an agent authorized
by appointment or law to accept service of sumons for the defendant.

F.(3)(e) Upon a partnership or wnincorporated association not subject to
suit under a common name, relating to partnership or association activities, by
personal service individually upon each partner known to the plaintiff, in any
marmer prescribed in paragraphs (a), (b) or (c) of this subsection. If less than
all of the partners are served, the plaintiff may proceed against those partners
served and against the partnership and a judgment rendered under such circumstances
is a binding adjudication against all partmership members as to partnership assets
anywhere. A ‘

F.(3)(f) Upon the 'State, 'by personal service upon the Attormey General or
by leaving a copy of the summns and complaint at the Attomey General's office

with a deputy, assistant or clerk. Service wpon the Adult and Family Services

June 13, 2020, Meeting
17 Appendix E-26



Division shall be by personal service upon the administrator of the Family Services
Division or by leaving a copy of the summons and complaint at the office of such
administrator with the person apparently in chargé .

F.(3)(2) Upon any cowmty, incorporated city, school district, or other public
corporation, commission or board, by personal service wpon an officer, director,
managing agent, clerk or secretary thereof. In lieu of delivery of the copy of
the sumons and complaint personally to such officer, director, managing agent, clerk
or secretary, such copies may be left in the office of such officer, director, nmw.aglng
agent, clerk, or secretary with the person who is apparently in charge of the office.
When a county is a party to an action, in addition to the service of summons specified
above, an additional copy of the summons and complaint shall also be served upon the
District Attorey of the county in the same mammer as required for service upon the
county clerk.

F.(4) In lieu of service provided above, service won any defendant of the
class referred to in paragraphs (a) and (d) of subsection (3) may be made by mail,
but such ‘'service shall not permit entry of a judgment by default. If the defendant

/served fails to appear, supplemental service shall be made as provided in para-

graphs (a) and (d) of subsection (3) of this Rule.

T F. (5) Vhen service is to be effected upon aparty in a foreign cowntry,
it is also sufficient if service of sumons is made in the mammer prescribed by the
law of the foreign country for service in that country in its courts of general
jurisdiction, or as directed by the foreign authority in response to letters
rogatory, or as directed by order of the court, provided, however, that in all
cases such service shall be reasonably calculated to give actual notice.

G. Publication. (1) 9n motion upon a showing by affidavit that service

 camot with due diligence be made by another method descrlbed in subsection

(3) of section F. of this Rule, the court may order service by publication.
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G.(2) In addition to the contents of a summons as described in section C.
of this Rule, a published summons shall also contain a summary statement of the
object of the complaint and the demand for relief, and the notice required in
section C.(2) shall state: '‘This paper must be given to the court within 45
days of the date of first publication specified herein along with the required
filing fee." The published summons shall also contain the date of the first
publication of the summons.

G.(3) An order for publication shall direct publication to be made in a
newspaper of general circulation in the county where the action is commenced,
or if there is no such newspaper, then in a newspaper to be designated as most
likely to give notice to the person to be served. Such publication to be not less
than once a week for four consecutive weeks.

G.(4) 1If service by publication is ordered and defendant's post office
address is known or can with reasonable diligence be ascertained, the plaintiff
shall mail a copy of the summons and complaint to the defendant. When the address

of any defendant is not known or camot be ascertained won diligent inquiry, a

E/copy of the sumons and complaint shall be mailed to the defendant at his last

known address. If plaintiff does not know and camnot ascertain, upon diligent
inquiry, the present and last known address of the defendant, mailing a copy of the
sumons and conplaint is not required.

G.(5) If service cammot with due diligence be made by another method
described in subsection (3) of section F'. of this Rule because defendants are
unknown heirs or persons ‘;/ as described in sections (9) and (10 ) of Rule I, the
action shall proceed against such wnknown heirs or persons in the same mammer as
against named defendants served by publication and with like effect, and any such
unknown heirs or persons ﬁaho havé or claim any rig%t, estate, lien or interest in
the real property in controversy, at the time of the commencement of the action and

served by publication, shall be bound and concluded by the judgment in the action,
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if the same is in the favor of the plaintiff, as effectively as if the action
was brought against such defendants by name.

G.(6) A defendant against whom publication is ordered or his represent-
atives may, upon good cause shown and upon such terms as may be proper, be
allowed to defend after judgment and within one year after entry of judgment.
If the defense is successful, or the judgment or any part thereof has been
collected or otherwise enforced, restitution may be ordered by the court,
but the title to property sold upon execution issued on such judgment, to
a purchaser in good faith, shall not be affected thereby.

| G. (_7) Service shall be complete at the date of the last publication.

...................

H. ' Disregard of error; actual notice. Failure to strictly comply

with the provisions of this Rule relating to the form of summons, issuance
of summns, the person who may serve summons, and the marmer of service of
sutmons shall not affect the validity of service of sumons or the existence
of jurisdiction over the person, if the court determines that the defendant
received actual notice of the substance and pendency of the action. The
court may allow amendment to a summons or proof of summons and shall dis-
regard any error in service of sumons that does not materially prejudice
the substantive rights of the party against whom summons was issued..

I. Telegraphic transmission. A summons and complaint may be trans-

mitted by telegraph as provided in Rule 5 E.
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COMMENT TO RULE 4

A. This section does not appear in the Oregon law or in the federal
rules but was added to clarify the situation when summons is being used to join
a party to respond to a counterclaim and an answer pursuant to ORS 13.180.

B. This is ORS 15.020. The Rule retains the practice of having summons
issued by the plaintiff or plaintiff's attomey. Because the summons is issued by
a party rather than a court, it is teclmically not process, and this Rule deals only
with service of summons. Process is presentlycovered in ORS Chapter 16 and the
references to it are incorporated in Rule 5 which follows. A subpoena is also not
process and is covered by Rule 500. See 6 Or. 72 (1876). ORS 15.070 provides that
if a defendant is not found, the plaintiff may issue another sumons. This probably
was necessary prior to 1977 when the summons had to be returned in 60 days, but at
the present time the summons does not expire, and therefore no alias summons would
be required.

C. This section is the same as ORS 15.040 (l) and (2) with some reorganlza-
tion and language clarification. The language requiring an appearance and "'answer"'
was changed to appear and ''defend." The section continues the requirement of the
notices presently specified in ORS 15.040(2) and ORS 15.220 (2) with reference to
proof of service eliminated (see Rule 6). The reference to K.(4) is the joinder
to respond to a counterclaim rule of ORS 13.080. Special notice is required because
the proper response is a reply rather than an answer, as specified in the normal
notice. ORS 15.220 deals only with the attorney s fee counterclaim wunder 18.180(2)
but seems seems to require no special notice for 13.180 (1). The Rule covers both.

Under subsection (3) of the section, a sumons may be signed by the plain-
tiff or resident attorney. ORS 15.040 allows only resident plaintffs to sign
sumons. This would literally force a non-resident plaintiff to retain an attorney
and seems unfair and discriminatory. The requirement that the attorney be a res:.dent
was retained.

Subsection (4) includes all of the time requirements for response as fol-
lows: ' '

(a) This is ORS 15.040 (3) with language changed to indicate that it does
not cover personal service outside the state.

(b) This is ORS 15.110 (3). Four weeks was changed to 30. days. It mekes
more sense to describe all the time periods in the same wit. ORS 15.110 3
provides 6 weeks for service outside the United States. This Rule simply provides
30 days for any service outside the state.

(c) This modifies the existing time to respond wnder ORS 15.140, which
gives the defendant until the last date of publication (four weeks) to respond.
The problem with this is that theoretically a defendant might not see the published
notice wntil the last publication and have no time to respond. See 43 Or. 513
(1903). This Rule gives the defendant an additional 15 days'from the last date of
publication.
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D. This section replaces ORS 15.060 (1) and (2). There seems to be no
reason to specify the sheriff specifically as a person to serve. The sheriff would
be a competent person over the age of 18. This also takes care of the question of
who serves the sheriff when the sheriff is a party. There used to be a provision
for service by the coroner under ORS 207.010, but this was repealed with the
coroner's statute. Under this Rule, some other person would have to serve the
summons because the sheriff would be a party. The return specified below is
different when the sumons is served by the sheiff ut other than that, ORS 206.030
makes serving a sumons part of the duties of the sheriff, and no particular
reference seems necessary in this Rule.

This Rule also differs from the statute ing

(a) Allowing an attorney for a party to serve the summons. Given the
ethical restrictions on attorneys, it seems useless to eliminate them from
serving a summpons, especially when they are entitled to serve subpoenas.

(b) Covering out-of-state service and in-state service.
(c) Making clear who is a party when the defendant is a corporation.

The compensation provions in the last two sentences are identical to
ORS 15,060 (3) with a slight wording change to clarify out-of-state service.
The last sentence perhaps more properly belongs under the fees rule but was -
left in this Rule for the present.

E. (1) This contains the substance of ORS 15.060 (2). The last sentence
of the existing statute was eliminated as it relates to the repealed 60-day return

requirement.

(2) This contains the return and proof of service provisions of 15.160 .
which incorporates 15.110. The existing difference between the sheriff's certi-
ficate and affidavit of another person to prove service is retained. The
content requirements of the existing statutes are slightly expanded. Since the
manner of service provision makes substituted service available only when personal
service cannot be effected, the proof of service is required to show due diligence
when substituted service is used.

The return for a publication is similar to that of ORS 15.160 (2) except the
nurber of people who can make the affidavit is increased slightly. The writtten
admission possibility is preserved exactly as it exists in the existing statutes.
The language relating to who may notarize the affidavit comes from ORS 15.110.

ORS 45.120, which provides that an affidavit may be used to prove service, is
unnecessary and should be eliminated.

Subsection (3) is probably the most imprtant change in this provision.
Under the existing law, a defect in the return is jurisdictional. See State ex
rel School District #56 vs. Kleckner, 116 Or. 371 (1925). There seems to be no
reasonable basis for invalidating a perfectly good service because a mistake is
made in the return. The language is taken from the Wisconsin statutes.

22
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F. and G. These sections should be considered together and are the
most important in this Rule. Generally, they were drafted with several
general objectives in mind:

(a) That the method of service specified be as simple and inexpensive
as possible while guaranteeing maximmm actual notice to a defendant con-
sistent with masxdmm flexibility to a plaintiff to effectuate service.

(b) To avoid any distinction between in-state and out-of-state service.
This Rule does not cover those circumstances which make a defendant amenable
to the court's authority. The amenability rule will provide that a defend-
ant who is served within the state or where substituted service may be effectua-
ted within the state is amenable to the court's authority, and in this sense
it makes a difference whether service is in-state or out-of-state. Other than
that, with a few exceptions specifically covered in the Rule (for example,
corporations), there seems no particular reason to specify different methods
for in-state or out-of-state service. The key question is the same in both
cases, whether the service is being effectuated in a way that will maximize
notice. It should be noted that one of the nost important aspects of this is
that it makes substituted service available out-of-state as well as in-state vhere
a defendant cammot otherwise be found.

(c) To eliminate service of process on any state official such as the
Corporation Commissioner, Insurance Commissioner or the Secretary of State.
Such services on state officials are wasteful, burdensome on the state officials
involved, and conceptually not required wmnder our present ideas of jurisdiction.
Formerly, it was thought conceptually necessary that some service be effectuated
within the boundaries of the state. Under the Intemational Shoe case and the
present long arm statutes, no such in-state service is required. The Rule
totally eliminates any service on state officials. Thus, the entire nonresident
motor wehicle statute and all of the foreign and domestic corporation service rules
are eliminated.

(2) This specifies the mode of effectuating service and is that of the
existing statute, ORS 15.080. The mailing provisions would relate to service of
process by mail for a corporation: where mo one may be found in the state,
mailings required supplementary to substituted service, and the alternative
of service of process by mail which would not allow a default judgment. The
language describing service by mail comes from the Michigan rules.

(3) This subsection brings together all methods of service of process
presently specified in the Oregon statutes,

(a) The order of preference for service of process of individuals would be,
first, personal service, whenever that can be accomplished, either within or
without the state, and then substituted service if personal service is impossible.
The provision relating to substituted service was changed from ''usual place of
abode" to "dwelling house or usual place of abode." This added language comes
from the federal rules and would liberalize the use of substituted service. Usual

‘place of abode has been restrictively interpreted in Oregon. See Thoenes v. Tatro,

Or. (1974). In any case, if there is a legally appointed or specially
appointed agent for an individual for receiving service of process, this would be
an alternative.
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(b) and (c) These two sections incorporate the existing provisions for
service of minors and incapacitated persons from ORS 15.080 (4) and (5). In
both cases the possibility of having the plaintiff seek appointment of a
guardian ad litem under Rule V. was added to this Rule.

(d) This was one of the most difficult rules to draft. The present
law for in-state service of process of ORS 15.080 (1) is basically retained
but now applies to both service within or without the state. Personal service
is the preferred method of service but if a domestic or foreign corporation
does not have a registered agent or any other officer, etc., within the state,
then the plaintiff is given a second altemative of service of process by
mail. This special service of process by mail was added because under the
existing law, in most cases, the statutes specify service upon some state
official and the net result is that process is mailed to the defendant anyway .
Eliminating the intermediate step of service on the state official, we retain
the same type of notice by specifying service of process by mail. The service
of process by mail could be eliminated and the same scheme followed as for

" individuals, but this would perhaps change the existing pattems of service

and put burden on plaintiffs to make out-of-state service on domestic and
foreign corporations without in-state agents. The third level of preference
in service as specified in the Rule is either serving a registered agent,
officer, etc., by substituted service, within or without the state, or by
serving any agent that can be found within the state. This again differs
slightly from the existing system; at the present time, substituted service
can only be used against an agent within the state, but it can be used against
any agent, not just a registered agent or an officer, provided service is made
within the county. (The existing statute under ORS 15.180 (1) is very confusing
because it seems to limit some types of service to within the county which is
inconsistent with the rest of the statute). This subsection of the Rule also
provides that process may be left at the office of a registered agent or
officer,. etc. Again, the alternative of service upon an appointive agent is
preserved. ‘

Note that the Rule applies to limited partnerships and any other business
entity that may be sued uwnder a common name. Existing ORS 15.180 (2) refers to limi-
ted partnerships and is virtually identical to 15.180 (1) relating to corpora-
tions. There seems to be no provision for any other business entity suitable under
a common name in Chapter 15. ORS 62.155 requires cooperatives to appoint a
registered agent. :

(e) At the present time, there is no statute specifically covering service
of process on partnerships. A partnership is not suable as an entity, and each
person must be served individually. Under ORS 15.100, however, persons jointly
ligble an a contract can be served individually with only some joint obligors
served and any judgment is effectiwve against the _Jomt assets for non-served parties.
In other words, the parnmrsh_lp assets are subject to judgment if a claim is con-
tractual, which is a Jomt obligation, but not for any other claim against the
parmersh:.p, which is joint and several. See ORS 68.250 - 270. This Rule expands

the existing situation. It does not mske the partnership suable as an entity, but it
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does meke the partnership subject to a bind judgment as to partnership assets
where only part of the partners are served, vhether ar not the claim is contrac-
tual in nature, providing the claim is related to partnership activities.

.The language of ORS 15.100, relating to persons jointly liable, has not
been retained in this Rule. That statute is part of the original Deady Code
and was passed to reverse the cammon law rule that plaintiff had to proceed
against all joint obligors or none. In that sense, ORS 15.100 (1) (a) and (b)
are joinder rules; sort of a special indispensable party rule. That aspect
would now be covered by Rule O, relating to indispensable parties, and the
necessity of joinder or non-joinder, and proceeding against parties to a contract,
would be determined under the factors specified in that rule, rather than any
reference to joint or joint and several acbligations.

ORS 15.100 (1) (a), however, goes beyond joinder and seems to make joint
obligors agents for each other to receive process, at least to the extent of
binding joint property. This was not included because it is of doubtful consti-
tutionality. Por a partnership or other unincorporated association, there is an
agency relationship between the participants. Merely making a joint promise,
however, does not imply any agency aspect.

ORS 15.100 (2) seems to state the cbvious; if you sue two defendants and
prove a case against one, you can recover against one. Appa.rently, there was

. a common law rule that if you sued parties jointly, you recovered jointly or not at

all, but in light of existing joinder rules and judgment provisions, specific
re]ectlon of the common law rule seems unnecessary.

ORS 15,090 relating to serving one defendant in an equity suit is elimina-
ted. The distinction has been abolished and the section was probably unconstitu-
tional anyway.

(£) There is no present provision for service on the state in the Oregon
statutes but with increasing waivers of sovereign immunity by the state, such a
provision seems necessary. The last specific reference to the Adult and Family
Services Division is ORS 15.085.

tor, and menaging agent" those persons who may be served and also incorporating
the provisions of ORS 16,820 relating to service of surmons and the District
Attorney when the county is a party.

(g) This is ORS 52.3080 (3). The only changes were adding "officer, direc-

(4) Although the committee has previously indicated that it did not
want to adopt service of process by mail, this Rule comes from the Judicial
Conference Committee's recommended changes to Rule 4. It actually is not service
in a binding sense but more in the nature of a request to appear voluntarily.
Of course, without the default judgment any person anticipating trouble or facing
statute of limitations problems would be advised not to use this provision. The
one thing that perhaps should be clarified is whether service of process for this
purpose is effective to relate back to the commencement of the action for purposes
of satisfying the statute of limitations. I am rnot sure, however, it is within
our rule-making power to do so. ’

(5) This does not appear in Oregon law but was adapted fram Federal
Rule 4 (i). It provides maximum flexibility for Oregon plaintiffs to con-
form to peculiarities of foreign law relating to service of summons.
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G. This publication statute differs from the existing publication
statutes of ORS 15.120 to 15.180 in the circumstances in which it can be used.
The existing statutes make publication available under a complex set of conditions
which are different for residents, nonresidents, domestic and foreign corporations
which apply to different types of cases and to certain equity suits. Many of the
situations specified in the Oregon statutes are of doubtful Constitutionality
because under the Mullene case, publication may only be used when no better method
of giving notice can be used. This Rule literally complies with the Mullene case
by making this the ultimate resort when process can be effected by no rmore
reasonable method. It also differs from the Oregon rule by meking this available
in any case, so there always is a last resort for service of process, which would
allow the plaintiff to proceed when the defendant cannot be found or is unknown.

The procedures are not substantially changed from the existing Oregon
statutes. A ocourt order is required. The form of the summons published is
generally the same. The time for response provided in the summons is changed
to 45 days, and the summons must give the first publication date and a clear
warning. The place of publication is changed from a newspaper to a newspaper of
general circulation. Mailing of the summons and camplaint continues to be
required. In nost cases, if you knew defendant's address, publication could
not be used because either personal or substituted service would be more effec-
tive; but it is literally possible to have an address for the plaintiff which is
not the plaintiff's dwelling house or usual place of abode, so publication still
might be used and mailing required.

The specific provisions relating to unknown parties are ORS 15.170 and
15.180. The provision allowing the person to come in and defend after a year
comes from ORS 15.150. ORS 18.160 does give a party a year to seek a vacation
of any judgment by default. This section does not require vacation of judgment,
put allows a defendant to defend..

H. This last section is completely new and does not appear either in the
federal rules or any other statutory rule scheme which could be found. It is
a response to Bob Lacy's suggestion for de-emphasizing the importance of process.
Some of the language referring to amendment comes from Federal Rule 5 (b).
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RULE 7
SUMMONS
A, Plaintiff and defendant defined. For purposes of this

rule, "plaintiff" shall include any party issuing summons and ''de-
fendant'' shall include any party upon whom service of summons is
sought.

B. Issuance. Any time after the action or proceeding is
commenced, plaintiff or plaintiff's attomey may issue as many
original summonses as either may elect and deliver such summonses
to a person authorized to serve summons under section D. of this
rule.

C. Contents. The summms shall contain:

C.(1) The title of the cause, specifying the name of the
court in which the complaint is filed and the names of the parties
to the action.

C.(2) A direction to the defendant requiring defendant to
appear and deferk:d(jvithin %‘Ze time required by subsection (4) of this
section and @M defendant that in case of failure to do so,

the plaintiff will apply to the court for the relief demanded in the
complaint., \

i

Co2)(a 1 summonses other than a s s to join a \
2) (@ tmn'%)f j party (\\ N’\b
pursuant to Rule 22 D. shall conta.lirﬂ? notice in aVvsize equal to at N

least 8-point type which may be substantially in the following >§J
form with the appropriate number of days inserted: V Q}“\

¢
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NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You must "appear'' in this case or the other side w:.ll win }\«:VL'K
automatically. To "'appear' you must file ﬁm chm; ;:;:Lﬂ
paper called a "mtion'" or "answer.'!" This paper must be given to ™
the court within __ days along with the required filing fee.

It must be in proper form and a copy must be delivered or mailed
to the plaintiff or the plaintiff's attomey.

If you have questions, you shoud see an attormey immediate-

ly.

C.(2)(b) A sumons to join a party pursuant to Rule 22 D. L
(2) shall contain a notice in size equal to at least 8-point type (e
which may be substantially in the following form with the approp-

riate number of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY !
You must "'appear'' to protect your rights in this matter.

To "appear' you must file with the court a legal paper called a
"mtion' or "reply.'" This paper must be given to the court within
____days along with the required filing fee. It must be in
proper form and a copy must be delivered or mailed to the defendant

15—
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or the defendant's attomey. If youhave questions, you should

see an attomey immediately.

C.(2)(c) A sumwns to join a party pursuant to Rule 22 D.
(3) shall contain a notice in size equal to at least 8-point type
which may be substantially in the following form with the approp-
riate mmber of days inserted. -

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You may be liable for attormey fees in this case. Should
plaintiff in this case not prevail, a judgment for reasonable at-
tomey fees will be entered againéﬁ you, as provided by the agree-
ment to which defendant alleges you are a party.

You must "'appear' to protect your rights in this matter. To
"appear"’ you must file with the court a legal paper called a "motion"
or "reply." This paper must be given to the court within ___ days
along with the required filing fee. It must be in proper form and a
copy must be delivered or mailed to the defendant or the defendant's
attomey.

If you have questions, you should see an attorney immediately.

C.(3) A subscription by the plai.ntiff or by a resident at-
tomey of this state, with the addition of the post office address

at which papers in the action may be served by mail.
=16=
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C.(4) The summons shall require the defendant to appear
and defend within the following times:

C.(4)(a) If the sumwns is served personally or by mail
won defendant or served personally or by mail uwpon another
audthorized to accept service of the sumons for the defendant,
the defendant shall appear and defend within 30 déys from the
date of service, |

C.(4) () If the sumwns is served by pwblication pursu-

ant to section G. of this ruie, the defendant shall appear and
| defend within 30 days from a date stated in the summons. The
date so stated in the summons shall be the date of the first
publication.

D. By whom served; compensation. A sumons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is
- ot a party to the action nor an officer, director or employee of,
nor attorney for, any party, corporate or otherwise. Compensation
to a sheriff or a sheriff's deputy of the county in this state
where the person seved is found, or such person's dwelling house
or usual place of abode is located, who serves a summons, shall be
prescribed by statute or rule. If any other person serves the sum
mons, a reasonable fee may be paid for service. This compensation
-shall be part of disbursements and shall be recovered as provided
in ORS 20,020,

E. Return; proof of service. (1) The summons shall be

promptly returned to the clerk with whom the camplaint is filed

-17—~
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with proof of service or mailing, or that defendant carmot be
fond. When served out of the cownty in which the action or pro-
ceeding is commenced, the summons may be returned by mail.

E.(2) Proof of service of sumons or mailing may be made
as follows:

E.(2)(a) (1) Personal service or mailing shall be> proved
by the affidavit of the server indicating the time, place and
mamer of service, that the server is a competent person 18 years
of age or older and a resident of the state of service or this
state and is not a party to nor an officer, director or employee
of, nor attorney for any party, corporate or otherwise, and that
the server knew that the person, firm or corporation served is the
identical one named in the action. If the defendant is not per-
sanally served, the server shall state in the affidavit when, where
and with whom a copy of the sumons and complaint was left or des-
cribe in detail the mammer and circumstances of service. If the
sumons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the retumn receipt shall be attached.

E.(2)(a)(ii) If the copy of the sumons is served by the
sheriff, or a sheriff's deputy, of the county in this state
where the person served was found or such person's dwelling house
or usual place of abode is located, proof may be made by the
sheriff's or deputy's certificate of service indicating the time,
place and mammer of service, and if defendant is not personally
served, when, where and with whom the copy of the summons and comp-
laint was left or describe in detail the marmer and circumstances

-18~
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of service. If the sumons and complaint were mailed, the affidavit
shall state the circumstances of mailing and the return receipt
shall be attached.

E.(2)(a)(dii) An affidavit or certificate containing
proof of service may be made upon the sumons or as a separate
endorsement,

E.(2)(b) Service by publication shall be proved by an
affidavit in substantially the following form:

Affidavit of Puwblication

~ State of Oregon, )
) ss.
County of . )
I, , being first duly sworn, depose and say that I am
the (here set forth the title or

job description of the person making the affidfavit), of the

, a newspaper of general

circulation, as defined by ORS 193,010 and 193.020; published at
in the aforesaid county and state; that I know from

my personal knowledge that the ‘ , a printed

copy of which is hereto amnexed, was published in the entire issue
of said newspaper four times in the following issues: (here set
forth dates of issues in which the same was published).

Swbscribed and swom to before me this __ day of _
19

Notary Pwlic of Oregon.
My camission expires

day of ., 19

-19-
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E.2 () In any case proof my be made by Mtten i 5 - )

to

sion of the defendant.
E.(2)(d) The affidavit of service may be made and certi-
fied by a motary public, or other official authorized to admini-
ster ocaths and acting as such by authority of the United States,
or any state or territory of the United States, or the District
of Colunbia, and the official seal, if any, of such person shall
be affixed to the affidavit. The signature of such notary or
other official, when so attested by the affixing of the official
seal, if any, of such person, shall be prima facie evidence of
authority to meke and certify such affidavit.
E.(3) If sumons has been properly served, failure to
retumn the summons or meke or file a éroper proof of service |
shall not affect the validity of the service. - f"
F. Mamer of service. (1) Sumons shall be served, either'

within or without this State, in any mamner reasonably calcula-
ted, wnder all the circumstances, to apprise the defendant of the
existence and pendency of the action or proceeding and to afford
a reasonable opportunity to appear and defend.

F.(2) For persohal serviée, the person serving the summons
shall deliver a certified copy of the summwns and a certified copy
of the complaint to the person to be served. For service by mail
or mailing of summons and complaint as otherwise required or
allowed by this rule, the plaintiff shall mail a certified copy of
the summons and a certified copy of the complaint to the person to

be served by certified or reg__istered mail, return receipt requested. L
~20-
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Service by mail shall be coxiplete when the. registered or certi-
fied mail is delivered and the return receipt signed or when
acceptance is refused.

F.(3) Except when service by publication is available
pursuant to section G. of this rule and service pursuant to
" stbsection (4) of this section, service of sumons either within
or without this state may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c)
of this subsection, upon a natural person:

F.(3)(a)(i) By personally serving the defendant; or,

F.(3)(a)(ii) If defendant cammot be found personally
at defendant's dwelling house or usual place of abode, then
by personal service wpon any person over 14 years of age residing
in the daeiling house or usual place of abode of defendant, or
if defendant maintains a regular place of business or office, by
- leaving a copy of the summns and complaint at such place of
business or office, with the person who is apparently in charge.
Where service under this subparagraph is made on ane other than
the defendant, the plaintiff shall cause to be mailed a copy of the
sumons and camplaint to the defendant at defendant's dwelling
. house or usual place of abode, together with a statement of the
date, time and place at which service was made; or,

F.(3)(a)(iii) In any case, by serving the sumons in a
mamer specified in this rule or by any other rule or statute on the
defendant or upon an agent authorized by law to accept service of

sumons for the defendant.
=-21-
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F.(3)(b) Upon a minor under the age of 14 years, by
service in the mamer specified in paragraph (a) of this sub-
section upon such minor, and also wpon such minor's father,
mther, conservator of such minor's estate or guardian, or if
there be nme, then upon any person having the care or control
of the minor or with whom such minor resides or in whose service
such minor is employed or upon a guardian ad litem appointed
pursuant to Rule 27 A, (2).

F.(3)(c) Upon an incapacitated person, by service in
the mamer specified in paragraph (a) of this subsection upon
such person and also upon the coriservator of such person's
estate or guardian, or if there be none, upon a guardian ad
litem appointed pursuant to Rule 27 B.(2). ‘

F.(3)(d) Upon a domestic or foreign corporation, limi-
ted partnership or other unincorporated association which is
subject to suit under a commn nane : |

F.(3)(d) (i) By personal service upon a registered agent,
officer, director, general partmer, or managing agent of the
corporation, limited partmership or association. In lieu of
delivery of a copy of sumons and complaint to the registered
agent, officer, director, gemeral partner or managing agent,
such copies may be left at the office of such registered agent,
officer, director, general partmer or managing agent, with the
persan who is apparently in charge of the office; or

F.(3)(d) (ii) If mo registered agent, officer, director,

general partner, or managing agent can be found nor has an
-22a
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office in the county where the action or proceeding is filed,
the summons may be served: by personal service upon any person
over the age of 14 years who resides at the dwelling house or
usual place of abode of such registered agent, officer, direc-
tor, general partner or managing agent;.or, by personal service »
a any clerk or agent of the corporation, limited partnership or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the sumwns and
complaint to such registered agent, officer, director, general
partner or managing agent. Where service is made by leaving a
copy of the summons and complaint at the dwelling house or usual
place of abode of a registered, agent, ofﬁ.éer, director, gen-
eral partner, or memaging agent, the plaintiff shall immediately
cause a copy of the summons and complaint to be mailed to the
person to whom the sumons is directed, at his dwelling house or
usual place of abode, together with a statement of the date,
time and place at which service was made.

F.(3)(d) (iii) In any case, by ser\q‘.ng the sumons in a
mammer specified in this rule or by any other rule or statute
won the defendant or an agent authorized by appointment or law
to accept service of sumons for the defendant.

F.(3)(e) Upon the state, by personal service upon the
Artorney General or by leaving a copy of the summons and comp-
laint at the Attorney General's office with a deputy, assistant
or clerk.

F.(3)(f) Upon any comty, incorporated city, school

district, or other public corporation, commission or board, by
-23=-
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personal service upon an officer, director, managing agent,
clerk or secretary thereof. In lieu of delivery of the copy of
the summons and complaint personally to such officer, director,
menaging agent, clerk or secretary, such copies may be left

in the office of such officer, director, managing agent, clerk,
or secretary with the person who is apparently in charge of the
office. When a comnty is a party to an action or proceeding,
in addition to the service of summns specified above, an addi-
tional copy of the summons and complaint shall also be served
upon the District Attomey of the county in the same mammer as
required for service upon the county clerk.

F.(4) VWhen service is to be effected upon a party in a
foreign country, it is also sufficient if service of summons is
made in the marmer prescribed by the law of the foreign country
for service in that country in its courts of general jurisdic-
tion, or as directed by the foreign authority in response to
letters rogatory, or as directed by order of the court, provi-
ded, however, that in all cases such service shall be reason-
ably calculated to give actual notice.

G. Pulication. (1) On mption upon a showing by affi-
davit that service camot be made by any other method more
reasonably calculated to apprise the defendant of the exis-
tence and pendency of the action or proceeding, the court may
order service by publication.

G.(2) In addition to the contents of a summons as des-

cribed in section C. of this rule, a published summons shall
24—
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dlso contain a sumpary statement of the object of the complaint
and the demand for relief, and the motice required in section
C.(2) shall state: '_"I‘hJ.s paper must be given to the court
within 30 days of the date of first publication specified herein
dlong with the required filing fee." The published summons
shall also contain the date of the first publication of the
sumIons .

G.(3) An order for publication shall direct .publica-
tion to be made in a newspaper of general circulation in the
county where the action is commenced, or if there is no such
newspaper, then in a newspaper to be designated as most likely

to give notice to the person to be served. Such publication
shall be four times in successive calendar weeks.

G.(4) If service by publication is ordered and defend-
ant's post office address is known or can with reasonable dili-
gence be ascertained, the plaintiff shall mail a copy of the
sumons and conplaint to the defendant. When the address of any
defendant is mot known or carmot be aécertained won diligent
inquiry, a copy of the summons and complaint shall be mailed to
the defendant at defendant's last known address. If plaintiff
does mot know and camnot ascertain, uwpon diligent inquiry, the
present and last known address of the defendant, mailing a copy
of the summons and complaint is not required.

G.(5) If service cammot be made by another method des-
cribed in section F., of this rule because defendants are

wmknown heirs or persons as described in sections I. and J.
-25.-
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of Rule 20, the action or proceeding shall proceed against such
unknown heirs or persons in the same marmer as against named
defendants served by publication and with like effect, and any
such unknown heirs or persons who have or claim any right,
estate, lien or interest in the real property in controversy, at
the time of the commencement of the action and served by pub-
lication, shall be bound and concluded by the judgment in the
action, if the same is in the favor of the plaintiff, as effec-
tively as if the action or proceeding was brought against such
defendants by name.

G.(6) A defendant against whom publication is ordered
or such defendant's representatives may, wpon good cauée shown
and upon such terms as may be proper, be allowed to defend after
judgment and within one year after entry of judgment. If the
defense is successful, or the judgment or any part thereof has
been collected or otherwise enforced, restitution may be ordered
by the court, but the title to property sold upon execution
issued an such judgment, to a purchaser in good faith, shall mot
be affected thereby.

G.(7) Service shall be complete at the date of the last
publication.

H. Disregard of error; actual motice. Failure to

strictly comply with provisions of this rule relating to the

form of summons, issuance of summons and the person who may serve

sumons shall not affect the validity of service of sumons or the

existence of jurisdiction over the person, if the cowrt determines
26—
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RULE &
SUM 10S

A. Plaintiff and defendant defined. For purposes of issuance and servicé

of summons, "'plaintiff' shall include any party issuing summons and ''defendant'
shall include any party upon whom service of sumons 3’? }sought. |

B. Issuance. Any time after the actlorfiiiﬁ;:xcm:;é;ced, plaintiff or plain-
tiff's attomey may issue as many original summonses as either may elect and
deliver such summonses to a person authorized to serve summons under section D. of
this Rule.

C. Contents. The summons shall contain:

C.(1) The title of the cause, specifying the name of the court in which
the complaint is filed and the names of thg parties to the action.

‘C. (2) A direction to the defendant requiring defendant to appear and
defend within the time required by subsection (4) of this section and shall notify
defendant that in case of failure to do so, the plaintiff will apply to the court
for the relief demanded in the complaint. |

C.(2)(a) All sumonses other than a summons to join a party pursuant to
Rulé =) shall contain a notice in a size equal to at least 8-point type wnich
may be substantially in the following form with the appropriate mumber of days

inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.
You must '"appear' in this case or the other side will win automatically. To

"appear' you must file with the court a 1egal paper called a "motion" or "answer.
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This paper must be given to the court within days along with the required

filing fee. It must be in proper form and a copy must be delivered or mailed to

the plaintiff or his attormey.

If you have questions, you should see an attorney J'.trrnediately.

22 pU)
C.(2)(b) A summons to join a party pursuant to Rule %:é) shall contain
a notice in size equal to at least 3-point type which may be substantially in the

.following form with the appropriate mmber of days inserted.

NOTICE TO DEFENDANT:
READ SE PAPERS
. ) .

You tust "appear'’ to protect your rights in this matter. . To "appear'' you
must file with the court a legal paper called a "motion' or ''reply.'" This paper
mist be given to thel court within  days along with the required filing fee.
It must be in propér form and a copy must be delivered or mailed to the defendant

or his attorney.

If you have questions, you should see an attorney impnediately.

: Q20 Q)
C.(2)(c) A sumons to join a party pursuant to Rule EZ=b) shall contain

a notice in size equal to at least 8-point type which may be substantially in the

following form witi the appropriate number of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY
You may be liable for attomey fees in this case. Should plaintiff in
this case not prevail, a judgment for reasonable attorney fees will be entered
against you, as provided by the agreement to wirch defendant alleges you are a

party.
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You must "appear'' to protect your rights in this matter. To "appear' you
must file with the court a legal paper called a "motion'" or ''reply.' This paper
must be given to the court within __ days along with the required filing fee.
It must be in proper form and a copy must be delivered or mailed to the defendant
or his attomey.

If you have questions, you shoud see an attomey immediately.

C.(3) A subscription by the plaintiff or by a resident attorney of this
state, with the addition of the post office address at which papers in the actioW
may be served by mail. | |

C.(4) The summons shell require the defendant to appear and defend within the

following times:

C.(4)(a) If the summons is served¥s Fehlo e b personally or by mail

upon defendant or served personally or by 'ﬂ;ill uPon another authorlzed to accept ,

B Gy Ly 08 amp L3

service of the summons for the defendant‘ the defendant shall appear and defend

within 30 days from the date of service.

C/ y(®)~ If the summons is served outs\lde thl? state personally or by\ mail
dan or. serveﬂ/personall v or} by malﬂ upon another authorlzed to accept /7"
y g/ V “,;
~ service of the sunmons for the defendant tneé’ defenda/nt shall appear and defend

/

w1thJ_n 30 days ﬁrom thep date of] serv:L_ce

C. (%) (L) If the summons is served by publication pursuant to section G,(;
of this Rule, the defendant shall appear and defend within é?days from a date }
stated in the summons. The date so stated in the summons shall be the date of

the first puwblication.

D. By whom served; compensation. A summons may be served by any competent

person 18 years of age or older who is a resident of the state where service is

made or of this state and is mot a party to the action nor an officer; or director
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. 7. ,«oﬁ\ﬂf"””’e p &
o €»—p4~7¢£ «’F'”'Y / il
oé‘a:e@;pom.te partyl | Compensation to a sheriff/or a sheriff's deputy of the

county in this state where the person’served s found, or such person's

- dwelling house or usual place of abodgfid located, who serves a summons, shall

be prescribed by statute or rule. If any other person serves the summons, a o
3 \ 4

reasonable fee sk be paid for the service. This compensation shall be part /

of the disbursements and shall be recovered as provided in ORS 20.020

Vu‘/"
E. Return; proof of service. (1) The sumons shall béf/returned to the

clerk with whom the domplaint is filed with proof of service or mailing, or that
defendant canmnot be found. When served out of the county in which the action is
commenced, the summons may be returned by mail.

E.(2) Proof of service of summons or mailing may be made as follows:

E.(2) (a) Personal service or mailing shall be proved by (i) the affidavit
of the server indicating the time, place and manner of service, that the server is a
competent person 18 years of age or older and a resident of the state of service T{g "S
or this state and is not a party to nor an officer or director of a corporate * o
party to the action, and that the server knew that the person, firm or oorporatior%gw/
served is the identical one named in the action. If the defendant is not person- (&
ally served, the server snall state in the affidavit when, where and with whon% 7

s Wenhe Thdefnl Fhe - K [ &v
copy of the summons and complaint was leLt ane~shadld—state-such facts-as—shew ﬁu/

™ mnN MACLRZWQF‘V‘L‘J oF fenvict ;rf/
asonable diligence-in attempting to-effeet-personal-service-upon—the -defendant. [
/A
If the sumwons and complaint were mailed, the affidavit shall state the circum- %f/b i
&t‘i/

stances of mailing and the return receipt shall be a7tached. (i1) If the copy of °
the sumons is served by the sheriff, or a sheriff's deputy, of the county in

this state where the person served was foun%;\person's dwelling house or
usual place of abode is located, proof may t%ad%by the sheriff's or deputy's

certificate of service indicating the time, placé and manner of service, and if

defendant is not personally served, {;’Jh}en, where;’ and with whom the copy of the
- /

/

/ \ >< t
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. CiongT 4 1

%degm&bhwdmm?wt*c )

summons and complaint was left‘ and-.such..facks-as~show-reasenable-diligence in
CirtomsFmes ot S’

attempting-to-effeetpsrsonal service on—defefidant. If the sumons and

Er-nplaint were mailed, the affidavit shall state the circumstances of mailing

and the return receipt shall be attached. (iii) An affidavit or certificate

containing proof of service may be made upon the summons or as a separate

endorsement.
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E.(2)(b) Service by publication shall be proved by an affidavit

in substantially the following form:

Affidavit of Publication

State of Oregon, )
) ss.
County of )
I, | , being first duly sworn, depose and say that I am the

(here set forth the title or job

description of the person making the affidavit), of the ,

a newspaper of general circulation, as defined by ORS 193.010 and 193.020;

published at _~_in the aforesaid county and state; that I

know from my personal knowledge that the , a printed

copy of which is hereto ammexed, ‘was published in the entire issue of said
newspaper four times in the following issues (here set forth dates of issues

in which the same was published).

Subscribed and sworn to before me this day of , 19

Notary Public of Oregon.

My commission expires
day of , 19

E.(2)(c) In any case proof may be made by written admission of the
defendant.

E.(2)(d) The affidavit of service may be made and certified by a notary
public, or other official authorized to administer oaths and acting as such by
authority of the United States, or any state or territory of the United States,

or the Distfict of Columbia, and his official seal, if he has one, shall be
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affixed to the affidavit. The signature of such notary or other official, when
so attested by the affixing of his official seal, if he has one, shall be prima
facie evidence of his authority to make and certify such affidavit.

*E.(3) If summons has been properly served, failure to return the summons
or make or file a proper proof of service shall not affect the validity of the

service,

*F, Mamer of service. (l)-Ynless—otherwise-specified; the methods of ,0\)7l -

. lmge 9oy ¢
service of summons provided in-this—seetion-shall be used for service-of-summens Birvess

either within or without this state. ;' AN
F.(2) For personal service, the person serving the summons shall/ cieiiv_er

a certified copy of the summons and a certified copy of the complaint to‘ the

person to be served. For service by mail urder~paragraph—(d)-of-subsection—(3)

Dsectid i or mailing of summons and

complaint as otherwise required or allowed byvtﬁié Rule, the plaintiff shall mail
a certified copy of the summons and a certified copy of the complaint to the person
to be served by certified or registered mail, return receipt requested. Service
by mail shall be complete when the registered or certified rmail is delivered and

the return receipt signed or when acceptance is refused.

g
- F.(3)\//}Except when service by publication is available pursuant to section™ v

G. of this Rule and service pursuant to subsection (4) of this section, service
sy

m g,x ' ,
of summ shﬁ bevas follcws: /*"/”“ /
— /&,\’14/» e e — —_—

i

F.(3)(a) ELxcept as provided in paragraﬁiié (b) and (c) of this subsection,

ALY S 4l ‘{/«—‘TL’Q’\ (’f% A C o . leJA[[ he

‘\w upon a natur‘%l_/)person: ﬂ%/‘%}on )L:J,Z VW Cor 6

o F.(3)(a)(i) By personally serving the defendant; or,

bt e ~
R F.(3)(a)(ii) If witly'reasonable—ditigenesthedefendant cannot be served
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over 14 years of age residing i /é’xe dwelling house or usual place of abode of

defendant, or if defendant a regular place of business or office, by
leaving a copy of the summons and complaint at such place of business or office,
with the person who is apparently in charge. Where service under this subparagraph
is made on one other than the defendant, the plaintiff shall cause to be mailedr}a
copy of the summons and complaint to the defendant at his dwelling house or ‘us%Zl
place of abode, together with a statement of the date, time and place at which
service was made; or,

F.(3)(a)(iii) In any case, by serving the summons in a mammer specified in
this Rule or by any other rule or statute on the defendant or uwpon an agent
authorized by law to accept service of sumons for the defendant.

F.(3)(b) Upon a minor wnder the age of 14 years, by service in the manner .

Suecf prin s
specified in paragraph (a) of this subsection upon such minor, and also upon his
father, mother, conservator of his estate or guardian, or if there be none, thep
upon any person having the care or control of the minor or with whom such minor
resides or in whose service SUC.E. minor is employed or upon a guardian ad litem

appointed pursuant to Rule 3?&7‘%'))
| F.(3)(c) Upon an incapacitated person, by service in the manner specified
in paragraph (a) of this subsection upon such person and also upon the conservator
of such person's estate or rdlan or if there be none, upon a guardian ad litem
TR
appointed pursuant to Rule ¥-+2)¢b).

F.(3)(d) Upon a domestic or foreign corporation, limited partnership or other
unincorporated association which is subject to suit under a common name:

F.(3)(d) (1) By personal service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited partmership or
association. In lieu of delivery of a copy of summons and complaint to the reg-
istered agent, officer, general partner or managing agent, such copies may be left

W
at the office of such registered agent] ""gfficer, general partner or managing agent,
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with the person who is apparently in charge of the office,
R3l @) il
vF‘ QXdrEH) = If no registered agent, officer, difector, general partmer, or >

LLCm Mﬁt

managing agent resides—in—this—state—er can be found - iff /
0-tFLom o /W&dmv 13 Fuled N
W}Eﬁon by mail—Se 1-under-this subparagraphshakl be #

"
fultyeffective service and-p 't——‘&he—mtry-@adefaxﬁt judgment—if-defendant

@ w'KLM do Ve dho ,f‘“\ -

MLQMW i ; o*fw’dﬁ.—s—paa:—agsaph@ rsonal service \
mnpm-LS wwy he - 0 by pe \

upon any person over the age of 14 years who resides at the dwelling house or usual

e ﬂé‘;LM A“)‘%’f}oﬂ“tun divecFont , 9onendd Portion. o Iy
place of abode ofvamy—persen—identified—im su‘*“emornnh {) of this paragraphg Or, p 7!"

W oR by

by personal service on jy’g]ge_rk or agent of the ecowpewasien, limited partnership p,,,: ['ﬂ -
) iﬁ&*t»xdt a ‘ub“/ﬂ

Where service is made by leaVJ_ng a

-'\T(_'/or assoc1atlon who may be found in thev
fopy of the summons and complaint at the’fiwellmg house or usual place of abode hs

f persons identified in subparagraph (i) of this paragraph, the plaintiff shall

immediately cause a copy of the summons and conplamt to be mailed to the person 5o

w«\/

‘M together with a statement of the date, time and place at which service was made

whom the summons is directed, at his dwelling house or usual place of abode,

Yrens=7,

‘,, F.(3) () (=v) In any case, by serving the sumons in a manner specified in yh'nj
S

J‘ this Rule or by any other rule or statute upon the defendant or an agent authorized o

by appointment or law to accept service of summons for the defendant.
fk g o K Igun)
!

R.(3)(e) Uoon a F)aftnersnm or unlncornorated assoc1atlon not subject to
71,1/7[' d“’
\ w suit unc@a comron name o /per;sons jointly mdebted on /a contract relatlno to

\ | )\ / /'_ > -
/’ /T/\ partnershlp QI‘ ass001at1(5n act1v1t1es or \j:he Jomt contract b v Dersonal service
e . ,/,r
: 1nd1v1dually u:oon each Dartner assoc1atlon me‘fdae’r or—joint obll_gor known to the

e

plalntlff in ar‘y matmer nr,escrlbed m Dar'agraphs (a) (b) or (o) of this sub-
N’
section. If less than all of the defendants are served the olamtlff may

i
proceed agalnst those defendant\s, served and agai: \"/partnershlp, association
/

or Jom;t ob’llgors apd a Judgmen‘t rendered under such ciretmstances is a binding

t/ all artnership or assoc1atlon members or joint obligors
adjudlcgtlon aga;mf P E J"l],lne 13, 2020gMeet|ng
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o

‘or prepe }
Py ,
'{KF. (3)(# Upon the State, by personal service upon the Attorney General or

i/t} paft’;le;§hip“"‘6“f“;assog;,_iwa.tfi@n"’é‘é”é‘éyfs%?)r joint property;-wherever such assets

rty may be bwiz)cated.

by leaving a copy of the summons and complaint at the Attomey Genheral's office

)
fe’/é'ﬁrin\istrato of the Family. Sé\r\yéiges"\}

!
7

witn a deputy, assistant or clerk,

.

ing a copy~of the summns and copplaint at the office of 8§ eh\\/

F.(3) ) Upon any cownty, incorporated city, school district, or other public
corporation, commission or board, by personal service upon an officer, director,
managing agent, clerk or secretary thereof. In lieu of delivery of the copy of
the summons and complaint personally to such officer, director, managing agent,
clerk or secretary, such copies may be left in the office of such officer, director,
managing agent, clerk, or secretary with the person who is apparently J'_n'charge. of
the office. When a comty is a party to an action, in addition to the service of
sumons specified above, an additional copy of the summons and complaint shall also
be served upon the District Attorney of the county in tiﬂe same manner as required
for service upon the county clerk.

F.(4) Vhen service is to be effected upon a party in a foreign cowntry,
it is also sufficient if service of summons is made in the marmer prescribed by the
law of the foreign country for service in that country in its courts of general
jurisdiction, or as directed by the foreign authority in response to letters
rogatory, or as directed by order of the court, provided, however, that in all
cases such service shall be reasonably calculated to give actual notice.

G, Publieation. y e
/;«r\ ;

fthis=Rule, the court may order service by publication.

~

4
L,

Vb
B =l
L w,
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\\ .(2) In addition to the contents of a summons as described in section C,

o) s Rule, a published summons shall also contain a summary statement of the

object of the complaint and the demand for relief, and the notice mquireciin\ e
section C.(2) shall state: ''This paper must be given to the court w1thu§ 3@/
days of the date of first publication specified herein along with the required
filing fee." The published summons shall also contain the date of the first
publication of the summons.

"‘G; (3) An order for publication shall direct publication to be made in a
newspaper of general circulation in the county where the action is commenced,
or if there is no such newspaper, then in a newspaper to be designated as most
likely to gJ.ve notlce to the person to/be% served. Such publlcatlon shall be

b 5!‘””"!"‘*5

four times (st A N 'VtLpUbllC& Colordert
: L Wé R

P

i
G.(4) If service by publication is ordered and defendant's post office
address is known of can with reasonable diligence be ascertained, the plaintiff
shall mail a copy of the summons and complaint to the defendant. When the address
of any defendant is not known or camnot be ascertained upon diligent inquiry, a
copy of the sumons and complaint shall be mailed to the defendant at his last
known address. If plaintiff does not know and cannot ascertain, upon diligent
inquiry, the present and last known address of the defendant, mailing a copy of

the sumons and complaint is not required.

G.(5) If service canmot wishie . e be made by another méthod
described in subsection (3) of section F. of this Rule because defendants are |
unknown heirs or persons as described in sections (9) and (10 ) of Rule I, the
action sk\‘lall proceed against such unknown heirs or persons in the same manner as
against named .defendants served by publication and with like effect, and any such

unknown heirs or persons who have or claim any right, estate, lien or interest in

/3
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the real property in controversy, at the time of the commencement of the action and
served by publication, shall be bound and concluded by the judgment in the action,
if the same is in the favor of the plaintiff, as effectively as if the action was
brought against such defendants by name.

G.(6) A defendant against whom publication is ordered or his representa-
tives may, upon good cause shown and upon such terms as may be proper, be
allowed to defend after judgment and within one year after entry of judgment.
If the defense is successful, or the judgment or any part thereof has been
collected or otherwise enforcéd, restitution may be ordered by the court, but
the title to property sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

G.(7) Service shail be complete at the date of the last publication.

*H, Disregard of error; actual notice. Failure to strictly comply with

/‘i \ provigiens-ef-this Rule relating to the form of summons, issuance of summONS sge.

“gthe person who may serve sumrrons

J R R PR A @IS s SR s
-

not affect the validity of service of sumons or the existence of jurisdiction
over the person, if the court determines that the defendant received actual
notice of the substance and pendency of the action.and had a reasonable oppor-
tunity to appear and defend. The court may allow amendment to a summons or
proof of summons and shall disregard any error in service of summons that does
not materially prejudice the substantive rights of the party against whom surmons

was issued,

I. Telegraphic transmission. A sumons and complaint may be trans-

mitted by telegraph as provided in Rule §
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Rule 7
COMMENT

fhis rule brings all general provisions for service of summons
together in one place. IXKXXEXAEEXEHEAXKEANKEXKREXEEXXKEXKEXHRIKAX
R HAKRERKEXX R XX KR KR XARAXKER AR EX R KX KR RHEHE XU KX XEXAKKERRKXREX It is designed
to give a fairly specific description of the procedure to be followed
but to reduce overtechnical requirements in commencement of an action. The
[:9.9,8.7.8 $.6:2.9.6.0¢ important standard to be maintained is adequate notice to
the defendant; ZXKXEXXXXX if this is met then deviations from the prescribed
procedures for form of summons , issuance of summons, person serving,
form of return and manner of service should not invalidate the service.
REXXX®KX Subsections E(3) and F(1l) and Section H make this clear. Subsection
F(3) is the basic rule for manner of service: SubsectionX¥ F(3) describe

worrd mech T, Ctokd 012 shset P 3

acceptable HE¥EXEX methods of service but these are not exclusive. Note,
howeveﬁjthat summons must be served in some manner; mere knowledge of

pendency and nature of the action will not require the defendﬁ&t to appear

and defend.

///;>>¥? The definﬁed methods of service apply both to in state and out of state

i

§
.

£

“ service. The grounds for personal jurisdiction are covered in rule 4.

They include service within the state and domiclile within the state and
to that extent location of service is related to personal jurisdiction;

beyond that,gss there

L:l\‘-’".’ ’ )/

IRXAEXAEERXKBXEREERIKYxXX 1s no reason to #2e methods of service t® territorial

boundries.

er
The rule, in conYction with revisions to ORS sections relating to

appointments of agentslseL—e&eeh}4ﬂﬁr1mUtess-&ﬂfisdittivn‘revisEEEET
elimates EEXXXKE any service of process on state agents who are ficionally
appointed as agents for service of process upon out of state defgﬂpdants.
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Modern jurisdictional theory does not require service within the boundries
of the state and requirging service on the égrporation ébmmig%sner or other
state official is a useless act which is burdonsome and expensive for the
officials and litigants.

(AXXXEREIRXXRKXBARRAXHEERX

Section XEX B is based upon Ors 15.020

P CllaseS
/gu%ectiorfc%%g’s—@upon OR8 15.040 and 15.220. Subsection C. (4) e&:imetyges

disparate
the AHEREXEXEHtime for response XEXXIREXKXKXXHRAXBHEKXXXXKEKAKEXXX to services

in the state, in another state, outside the Wnited states, and by publication

of ORS 15.040, 15.110 and 15.140 to a uniform 30 day period. S efncy ¥ER Y ol

o MJboan'meacvswnM«f Foo1 e lo Ko ’
JQ/,,-/’SEEEIBE D is based upon ORS 15.160-but eliminates a specific description
[~
gew*ﬁdu;&é/df the sherriff. The sherriff, as a person over 18, can of course serve
} unless the sherriff is a party.

7 Section E is based upon 15.060, 15.110 and 15.160. Subsection E(3)

ﬁh“ Jfﬂ‘ would avoid invalidation of @ good service of summoms because of some techniccal
N

AT I

A ‘ot defenct in the return. A return and proof of service X required by

1 2 T

$97 Uet
19*’ Ao ubsections E(1) and (2).
i (,(/V" ‘A(jf/(/c( 3
1#1 The methods of service described in Subsection F(3) are modified

RS2,

forms of the methods of service described in 15.180. The most significant

o / . RIRTREE =
i /m e ””TEEEE;TIEBF(3) XE (d) which proves that the preferred method of service
is person serv1céL&nClUdln poggigﬁea ,Ogirecgor or agent in the

county where the suit is filed; if this cannot be accomplished £§%£E alterntives
XXREIHd X RE XX BAN X RE X AR KK RB XK KB KR XREX
are available to the plintiff: Personal servicefon such persons anywhere
within or without the state (Includi ing af their offic
they may beczgaﬁﬁf/gzgstituted service at the dewelling house or usua
whther located within or without the state
place of abode of such person$; mailing to such perons; or service upon_ﬁby

agent who may be found in the county where the suit was filed. Since the
basic standard remains adequacy of notice, the agent so served must be one

likely to notify responsible persons in the corporation of the pendency of
pWAL, it
the action. Thé§=rai€ applys to associations and limited partnerships which
June 13, 2020, Meeting
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" “associations not suable under a common name, is service on the named indivual
defendants é?yvy : :
BAXKHEXEXARAXKERKEXs and is covered by s ten F (3) (a). The effect of
service XEXKEXMEXBERXFHAZERERKEXX on less than all partnership or association
members in terms of judgements and enforcement of judgements is left to

ORS 15.100 amdxmkhexx other rules dealing with that subject.

Subsection F(4) was adapted from Federal Rule 4(i).

The publication provisions of XKKXEXXH section G differ from ORS
15.120 to 15.180 in the circumstances when publication is available.
Under the existing statutes publication is avaiable only in certain classes
of cases depending upon location and avaiablity of a defendnat for seg%iée
within the state. This rule makes publication available only as a last
resort, when service can be accomplished by no other reasonable hethod, but
makes such publication available in those circumstances for any case. Once
publication is available the procedure followed is similar to that of the
present statutes.

Section H is totally new and was drafted by the council to carry out the

general purpose of this rule.
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MEMORANDUM

S
TO: COUNCIL ON COURT PROCEDURES \ o }.,L/L/V |
FROM: ~ PROCESS COMMITTEE (S // /wﬁvg
RE: SUMMONS AND PROCESS RULES %Q el <// /’V/LV t
DATE:  July 16, 1978 | ‘{V \f"U/W/

The process committee has met and considered in detail the speci-
fic rules relating to the form and mamner of service of summons and process,
as well as general introductory rules covering application of the rules,
commencement of actions, service and filing o% papers subsequent to the
sumons and computation of time. A copy of these rules, mumbered 1 through 7,
as approved by the committee, is attached. Those portions of the rules
marked with an asterisk involve issues which the committee felt should be
considered by the full Council, as discussed below. A staff commentary on
each of these rules was furnished to the committee and is available to
Council members upon request.

- The committee is also considering rules governing bases for personal
jurisdiction. A copy of a memorandum furnished to the committee,relating to
rule-making authority in this area and jurisdictional rules numbered 4 A.
through D., with staff commentary, is attached. The committee will report
its recommendations on these rules at the meeting to be held July 28, 1978.

1. BASIC ISSUES

The committee considered the question of whether the Council has
rule-making authority in the area of spec:.fylng the basis for jurisdiction.
It was decided that, although the issue is not free from doubt, rules should
be promulgated governing bases for personal jurisdiction. "It is extremely
difficult to make extensive revisions in the rules governing service of
process without complementary changes relating to jurisdiction. The ultimate
question should be left to the Legislature, as recommended on the last page
of the staff memorandum.

Secondly, in the area of service of process under Rule 4, the com-
mittee felt that the present approach to service of summons was over-technical
and placed too much emphasis on correctness of form. The basic question is
whether the service of sumons and complaint provides notice to the defendant.

In an attempt to avoid over-technical interpretation of summons statutes,

the draft accepted by the committee includes provisions 4 E.(3) and 4 H.

which should be carefully examined by the Council. The committee also dis-
cussed the possibility of going even further in replacmg the detailed promsions
of Rule 4 F. (3) relatmg to-the-marmer of serv1ce “with-the follow:mg provi-

sions: wrA S
QWU&W”M g

4 F. (8 Summons shall be serve in any manner reasonably ﬂ '
calculated, under all the circumstances, to apprise the D‘
\\ defendant of the existence and pendency of the action and

to afford a reasonable opportunity to appear and defend.

\‘NN%“""‘ TP PTG ez R
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Memo to Council

Re: Summons and process rules
July 16, 1978

3. Change 4 G. (l) to say:

I/‘T'On motion upon a showing by affidavit that service cammot be )
{ made by any other method more reasonably calculated to «’

apprise the defendant of the ex:l.stence and pendency of ~
the action)) the court may order..."

5 OTHER QUESTIONS

4 F.(3)(a). There is no present Oregon statute covering service
of process on partnerships and unincorporated associations. This paragraph
fills that gap. The issue is whether to include the existing language
of ORS 15.100 relating to joint obligors. Although they are made so by
existing statute, there may be some question whether one joint obligor
should be the agent for service of process upon another.

4 G.(3). The language in the last sentence is designed to avoid
a possible interpretation of the existing statutory language, 'mot less
than once a week for four consecutive weeks," to require five publications.

7 B. At common law, a judgment could be modified by a court
within the same term of court but not beyond that time. It is unclear
whether this common law rule still applies in Oregon, but subsection (2)
of this section reciting an ability of the court to relieve someone of
a mistake due to excusable neglect would literally allow a judge to vacate
a judgment long after it was entered by allowing late filings of motions
for NOV and new trial, etc. Federal rules prohibit this by making the
subsection inapplicable to those post judgment motions described in this
rule. The issue is whether the Council wishes to follow the same pattern
or further limit a judge's ability to allow an untimely act based on '
excusable neglect.
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RULE 7
SUMLIS

+1\‘\ y re [Q
A, Plaintiff and defendant defined. For purposes of issuanee-—and

sexvice—of —summens , "plaihtiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons is sought.

B. Issuance. Any time after the action or proceedirgis commenced,
plaintiff or plaintiff's attorney may issue as many original summonses as
either may elect and deliver such summonses to a person authorized to serve
sumons under section D. of this Rule,. |

C. Contents, The summons shall contain:

C.(1) The title of the cause, specifying the name of the court in
which the complaint is filed and the names of the parties to the action.

C.(2) A direction to the defendant requiring defendant to appear and
defend within the time required by subsection (4) of this section and shall
notify defendant that in case of failure to do so, the plaintiff will apply to

the court for the relief demanded in the complaint.

C.(2)(a) All sumonses other than a summons to join a party pursuant to

Rule 22 D. shall contain a notice in a size equal to at least 3-point type

which may be substantially in the following form with the appropriate number of

days inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY .

You must ''appear' in this case or the other side will win automatically.

to "appear' you must file with the court a legal paper called a 'motion" or

/ June 13, 2020, Meeting
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"answer "'

This paper must be given to the court within days along
with the required filing fee. It must be in proper form and a copy
nust be delivered or mailed to the plaintiff or his attorney.

If you havwe questions, you should see an attorney immediately.

C.(2)(b) A summons to join a party pursuant to Rule 22 D.@) shall
contain a notice in size equal to at least 8-point type which may be sub-
stantially in the following form with the appropriate mumber of days

inserted.

NOTICE TO DEFENDANT:
READ THESE: PAPERS
CAREFULLY!
You must "'appear' to protect your rights in this matter. Té "appear"'

you must file with the court a legal paper called a "mtion" or "reply."
This paper must be given to the court within __ days along with the
required filing fee., It must be in proper form and a copy nmust be delivered
or mailed to the defendant or his attorney. If you have questions, you should

see an attorney immediately.

C.(2)(c) A sumons to join a party pursuant to Rule 22 D.(ﬁ shall
contain a notice in size equal to at least &point type which may be substan-

tially in the following form with the appropriate muber of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may be liable for attomey fees in this case. Should plaintiff in
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this case not prevail, a judgment for reasonable attorney fees will be
entered against you, as provided by the agreement to which defendant
alleges you are a party.

You must ''appear' to protect your rights in this matter. To

1

"appear' you must file with the court a legal paper called a "motion'' or

"reply.'" This paper must be given to the court within days along
with the required filing fee. It must be in proper form and a copy must
be delivered or mailed to the defendant or his attormey.

If you have questions, you should see an attorney immediately.

C.(3) A subscription by the plaintiff or by a resident attorney
of this state, with the addition of the post office address at which
papers in the action, may be serveci by mail.

C.(4) The sumons shall require the defendant to appear and defend
w1th;m the following times:

C.(4)(a) 1If the sumwons is served personally or by mail upon de-
fendant or served personally or by mail upon another authorized to accept
service of the summons for the defendant, the defendant sﬁall appear and
defend within 30 days from the date of service.

C.(4) () 1If the summns is served by publication pursuant to sec-
tion G. of this Rule, the defendant shall appear and defend within 30
days from a date stated in the sumwons. The date so stated in the sum-
mons shall be the date of the first publication.

D. By whom served; compensation. A summons may be served by any

competent person 18 years of age or older who is a resident of the state where

service is made or of this state and is not a party to the action nor an offi-
- oK MWon ellorucy Fox
cer, directox/‘ e employee oi¥any party, corporate or otherwise. Compensation to
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1\1/ _,/}

a sheriff or a sheriff's deput;y of the county in this state where the
person served'is found, or such person's dwelling house or usual place
of abode is located, who serves a summons, shall be prescribed by statute
or rulg. If any other person serves the sumons, a reasonable fee may be
paid for service. This compensation shall be part of disbursements and
shall be recovered as provided in ORS 20.020.

E. Return; proof of service. (1) The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof of
service or mailing, or that defendant cammot be found. When served out
of the county in which the action is commenced, the summons may be re-
turned by mail.

E.(2) Proof of service of sumons or mailing may be made as fol-

E.(2) (a) Personal service or mailing shall be proved by (i) the
affidavit of the server indicating the time, place and mammer of service,
that the server is a competent person 18 years of age or older and a resi-
dent of the state of service or, this state and is not a party to nor an

ok ¢ ”‘PL“"I“N; onY Compomale o ofbheruise,
officer)or directoﬁ’?eespe;a&e"party to-he—aetien, and that the
oR abl Hnay Ax
server knew that the person, firm or corporation served is the identical
one named in the action. Ifthe defendant is not personally served, the
server shall state in the affidavit when, where and with whom a copy of the
sumons and complaint was left or describe in detail the marmer and circum-

stances of service. If the sumwons and complaint were mailed, the affidavit

shall state the circumstances of mailing and the return receipt shall be at-

tached. (ii) If the copy of the summons is served by the sheriff, or a sher-

iff's deputy, of the county in this state where the person served was found or
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such person's dwelling nouse or usual place of abode is located, proof
may be made by the sheriff's or deputy's certificate of service indicating
the time, place and marmer of service, and if defendant is not person-
ally served, when, where and with whom the copy of the sumwons and complaint
was left or describe in detail the marmer and circumstances of service.
If the summons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the retum receipt shall be attached. (iii)
An affidavit or certificate containing proof of service may be made upon the
summons or as a separate endorsement.

E.(2)(b) Service by publication shall be proved by an affidavit

in substantially the following form:

Affidavit of Publication

State of Oregon, )
) ss.
County of )
I, , being first duly swom, depose and say that I am the

(here set forth the title or job description of the

person making the affidfavit), of the

a newspaper of general circulation, as defined by ORS 193.010 and 193.020;
published at in the aforesaid county and state; that I know

from my personal knowledge that the , a printed copy of

which is hereto amnexed, was published in the entire issue of said newspaper
four times in the following issues (here set forth dates of issues in which

the same was published).
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Subscribed and swom to before me this day of , 19

Notary Public of Oregon.
My conmission expires

day of , 19

E.(2)(c) In any case proof may be made by written admission of the
defendant.

E.(2)(d) The affidavit of service may be made and certified by a
notary public, or other official authorized to administer oaths and acting
as such by authority of the United States, or any state or territory of the
United States, or the District of Columbia, and his official seal, if he
has one, shall be affixed to the affidavit. The signature of such motary or
other official, when so attested by the affixing of his official seal, if he
has one, shall be prima facie evidence of his authority to meke and certify
such affidavit.

E.(3) If sumons has been properly served, failure to return the
summons or make or file a proper proof of service shall rot affect the
validity of the service.

F. Mamer of service, (1) Sumons shall be served, either within

or without this State, in any manner reasonably calculated, under all the
circumstances, to apprise the defendant of the existence and pendency of
the action and to afford a reasonable opportunity to appear and defend.

F.(2) For personal service, the person serving the summons shall
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deliver a certified copy of the summons and a certified copy of the
complaint to the person to be served. For service by mail or mailing of
summons and complaint as otherwise required or allowed by this Rule,

the plaintiff shall mail a certified copy of the summons and a certified
copy of the complaint to the person to be served/ by certified or regis-
tered mail, return receipt requested. Service by mail shall be complete
when the registered or certified mail is delivered and the return receipt
signed or when acceptance is refused.

F.(3) Except when service by publication is available pursuant
to section G. of this Rule % service pursuant to subsection (4) of
this section, service of summons either within or without this State
may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c) of this
subsection, upon a natural person:

F.(3) (a) (1) by personally serving the defendant; or,

F.(3)(a) (i) 1If defendant cammot be found personally at defend-
ant's dwelling house or usual place of abode, then by personal service
upon any person over 14 years of age residing in the dwelling house or
usual place of abode of defendant, or if defendant maintains a regular
place of business or office, by leaving a copy of the summons and comp-
laint at such place of business or office, with the person who is appar-
ently in charge. Where service under this subparagraph is made on one
other@ the defendant, the plaintiff shall cause to be mailed a copy

of the summons and complaint to the defendant at his dwelling house or
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N | uusual place of abode, together with a statement of the date, time and
place at vhich service was made; or,
F.(3)(a)(iii) In any case, by serving the summons in a mammer speci-

by any other rule or statute on the defendant or upon

F.(3)(b) Upon a minor under the age of 14 years, by service in the
mamer specified in paragraph (a) of this subsection upon such minor, and
also wpon such minor's father, mother, conservator of his estate or guard-
ian, or if there be none, then upon any person having the care or control
of the minor or with whom such minor resides or in whose service such minor
is employed or upon a guardian ad litem appointed pursuant to Rule
27 A.(2).

F.(3)(c) Upon an incapacitated person, by service in the ménner

i specified in paragraph (a) of this subsection upon such person and also upon
the conservator of such person's estate or guardian, or if there be none, |
upon a guardian ad litem appointed pursuant to Rule 27 B.(2).

F.(3)(d) Upon a domestic or foreign corporation, limited partnership
or other unincorporated association which is subject to suit wnder a common
name:

F.(3)(d)(1) By personal service upon a registered agent, officer,
director, Ageneral partner, or managing agent of the corporation, limdted
partnership or association. In lieu of delivery of a copy of sumons and
complaint to the registered agent, officer, general partner or managing

agent, such coples may be left at the office of such registered agent,
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officer,Vgeneral partner or managing agent, with the person who is
apparently in charge of the office.

F.(3)(d)({ii) If mo registered agent, officer, director, general
partner, or managing agent can be found nor hag an office in the county
where the action or proceeding is filed, the summons may be serwved:
by personal service upon any person over the age of 14 years who resides
at the dwelling house or usual place of abode of such registered agent,
officer, director, general partner @mglng agent; er—by mail-upen

h 1eoi erec—aEen a ice direecte geIIeTa parene Q n-:l-:_'ll
agents or, by personal service on any clerk or agent of the corporation,
limited partnership or association who may be found in the county where
the action or proceeding is;\ filed; or by mailing a copy of the summons
and conplaint to such relst azed agent, officer, director, general partner
or managing agent. Where service is made by leaving a copy of the SUmmons 4
and complaint at the dwelling house or usual place of abode of p‘éassﬂ;%:w‘; e
oPfcien, durasTn ; g omd pATRn o Mmagony Ayet,
identified—in-subparagraph—(i)of this—paragrapr, the plaintiff shall im-
mediately cause a copy of the summons and complaint to be mailed to the
person to whom the summons is directed, at his dwelling house or usual place
of abode, together with a statement of the date, time and place at which
service was made.

F.(3)(d)({ii) In any case, by serving the summons in a manner speci-
fied in this Rule or by any other rule or statute upon the defendant or

an agent authorized by appointment or law to accept service of summons for

the defendant.
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F.(3)(e) Upon the State, by personal service upon the Attorney
General or by leaving a copy of the sumons and complaint at the Attorney
General's office with a deputy, assistant or clerk.

F.(3)(£) Upon any county, incorporated city, school district, or
other public corporation, commission or board, by personal service upon an
officer, director, managing agent, clerk or secretary thereof. In lieu of
delivery of the copy of the summons and complaint personally to such offi-
cer, director, managing agent, clerk or secretary, such copies may be lert
in the office of such officer, director, managing agent, clerk, or secretary
with the person- who is apparently in charge of the office. When a county is
a party to an action, in addition to the service of summons specified above,
an additional copy of the sumons and complaint shall also be served upon
the District Attorney of the county in the same manner as required for
service upon the county clerk.

F.(4) VWhen service is to be effected wpon a party in a foreign
country, it is also sufficient if service of summons is made in the mamner
prescribed by the law of the foreign country for service in that country in
its courts of general jurisdiction, or as directed by the foreign authority
in response to letters rogatory, or as directed by order of the court, pro-
vided, however, that in all cases such service shall be reasonably calcu-
lated to give actual notice.

G. Publication. (1) On motion upon a showing by affidavit that
service cannot be made by any other method more reasonably calculated to
apprise the defendant of the existence and pendency of the action, the

court may order service by publication.
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shall proceed against such unknown heirs or persons in the same mammer as
against named defendants served by publication and with like effect, and any
such wknown heirs or persons who have or claim any right, estate, lien or
interest in the real property in controversy, at the time of the commence-
ment of the action and served by publication, shall be bound and concluded
by the judgrent in the action, if the same is in the favor of the plaintiff,
as effectively as if the action was brought against such defendants by name.
G.(6) A defendant against whom publication is ordered or his rep-
resentatives may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after entry of judg-
ment., If the defense is successful, or the judgment or any part thereof has

been collected or otherwise enforced, restitution may be ordered by the

- court, but the title to property sold wpon execution issued on such judgment,

to a purchaser in good faith, shall not be affected thereby.
G.(7) Service shall be complete at the date of the last publication:

H. Disregard of error; actual motice. Failure to strictly comply

with provisions of this Rule relating to the form of summons, issuance of
summons and the person who may serve summons shall not affect the validity
of service of summons or the existence of jurisdiction over the person, if
the court determines that the defendant received actual notice of the sub-
stance and pendency of the action. The court may allow amendment to a sum-
mons or proof of summons and shall disregard any error in service of summons
that does not materially prejudice the substantive rights of the party

against whom summons was issued.
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. Telégraphic transmission. A summons and complaint may be trans-

mitted by telegraph as provided in Rule 8 D.

2t

BACKGROUND NOTE

For service process, see Rule 8.

For servicg of subpoenas, see Rule 55.

ORS sectibns superseded: Ke®E», 15.020, 15.030, 15.040, 15.060,
15.080) 15.090,/ 15.110, 15.120, 15.130, 15.140, 15.150, 15.160, 15.170,
15.180, wlil#®, 15.220, ST

15.210,

COMMENT

This rule brings all general provisions for service of summons
together in one place. It is designed to give a fairly specific des-
cription of the procedure to be followed but to reduce overtechnical
requirements in commencement of an action. The important standard to be
maintained is adequate notice to the defendant; if this is met, then
deviations from the prescribed procedures for form of summons, issuance e
of summons, person serving, form of return and manner of service should
not invalidate the service. Subsections E.(3) and F.(l) and Section’H.
make this clear. Subsection F.(#) is the basic rule for mammer of )
service; subsection F.(3) describes acceptable methods of service
that would meet the standard of subsection F.(8), but these are not
exclusive. Note, however, that summons must be served in some mammer:;
mere knowledge of pendency and nature of the action will not require the
defendant to appear and defend.

The defined methods of service apply both to in state and out of
state service. The grounds for personal jurisdiction are covered in
Rule 4. They include service within the state and domicile within the
state and to that extent location of service is related to personal juris-
diction; beyond that, there is no reason to limit methods of service by
territorial boundaries.

The rule, in conjunction with revisions to ORS sections relating to
appointments of agents, eliminates any service of process on state agents
who are fictionally appointed as agents for service of process upon out of
state defendants. Modern jurisdictional theory does not require service
within the boundaries of the state, and requiring service on the Corpora-
tion Commissioner or other state official is a useless act which is
burdensome and expensive for the officials and litigants.
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Section’B. is based upon ORS 15.020.
Subsections C. (1) to (3) are based upon ORS 15.040 and 15.220.
Subsection C. (4) changes the disparate time for response to services in
the state, in another state, outside the United States, and by publica-
tion of ORS 15.040, 15.110 and 15.140 to a uniform 30-day period. Service
upon another authorized to accept service of sumons for the defendant y
would include leaving a copy of the summons and complaint at a dwelli o]
house or usual place of abode or an office or O&ﬁfm—i%
fober than the named defendant.as-described in-theserules—or~

~ 666
Section D. is based upon ORS 15.3#60 but eliminates a specific des-
cription of the sheriff. The sheriff, as a person over 18, can, of course,
serve unless the sheriff is a party.

7
SectionE. is based upon 15.060, 15.110 and 15.160. Subsection
E. (3) would avoid invalidation of good service of summons because of
some technical in the return. A return and proof of service are
still required by subsections E. (1) and (2). Ogo

forms of the methods of service described in 15.188. The most signifi-
cant change is paragraph F. (3) (d), which prowv t the pre

method of service is personal service (including leaving at their office)
upon a responsible officer, director or agent in the county where the
suit is filed; if this camnot be accomplished, four alternatives are
available to the plaintiff: personal service (including leaving at their
office) on such persons wherever they may be found within or without the
state; substituted service at the dwelling house or usual place of abode
of such persons, whether located within or without the state; mailing to
such persons; or service upon any agent who may be found in the county

The methods of service described in subsection F. (3) are modified . A,@S
l

wheyé suit was filed. Since the basic standard remains adequacy of
notliic ¢, the agent so served must be one likely to notify responsible
pers in the corporation of the pendency of the action. This paragraph

applies to associations and limited partnerships which may be sued under
a common name; service in the case of partmerships and associations not
suable under a common name is service on the named individual defendants
and is covered by paragraph F.(3)(a). The effect of service on less than
all partmership or association members in terms of judgments and enforce-
ment of judgments is left to QRS 15.100 and other rules dealing with that
subject. ORS |7.08S ond 17. 090 were ¢luminFed

Subsection F. (4) was adapted from Federal Rule 4(i).

7
The publication provisions of section’G. differ from ORS 15.120 to

15.180 in the circumstances when publication is available. Under the
N isti tatutes lication is available only in certain classes of
’«FLU cases depending upor¥ location and availability of a defendant for service
04L within the state. This rule makes publication available only as a last
0‘ resort, when service can be accomplished by no other reasonable method,

but makes such publlcatlon available in-these—eirewmstarces for any case.
Once publication is available, the procedure followed is similar to that

of the present statutes.
W .
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RULE 7

SUMMONS

A. Plaintiff and defendant defined. For purposes

of this rule, 'plaintiff" shall include any party issuing
sumons and "defendant shall include any party upon wchom
service of summons is sought.

B. Issuance. Any time after the action or proceed-
ing is commenced, plaintiff or plaintiff's attorney may issue
as many original summonses as either may elect and deliver
such sumonses to a person authorized to serve summons under
section E. of this rule/\ A sumons is issued when.\subscribed

|

by plaintiff or a resident attorney of this state. /

/

7

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying
the name of the court in which the complaint is filed and the
names of the parties to the action.

C.(1) () Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within the
time required by subsection (2) of this section and e prell

D defendant that in case of failure to do so, the plain-
tiff will apply to the court for the relief demanded in the
complaint.

C.(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state,
with the addition of the post office address at which papers in

the action may be served by mail.
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C.(@2) Time for response. If the sumons is served by
any mammer other than publication, the defendant shall appear
and defend within 30 days from the date of service. If the
sumons is served by publication pursuant to section D. (3} of
this rule, the defendant shall appear and defend within 30

days from a date stated in the summons. The date so stated

in the sumons shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. All summonses other than a
sunmons to Jom a party pursuant to Rule 22 D. shall contain a
notlce\/ln agie equal to at least 8-point type which may be
substantially in the following form with the appropriate number

of days inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "'appear'' in this case or the other side will win -
automatically. To '"appear'' you must file with the court a legal

11

paper called a "motion" or "answer.' This paper must be given

to the court within 30 days along with the required filing

\
fee. It must be in proper form and a copy must be delivered or
mailed to the plaintiff or the plaintiff's attorney.

If you have questions, you should see an attorney

immediately.

/7/(/&/ )“

d‘v"
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C.(3) (b) Service on maker of contract for counterclaim.

A su:gmns to join a party pursuant to Rule 22 D. (2) shall contain
Ty & Five
a notice¥inV¥size equal to at least 8-point type which may be

suhstantially in the following Zform:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "'appear'' to protect\ your rights in this matter.
To "appear' you must file with the court a legal paper called a

"motion" or 'reply.' This paper must be given to the court
within 30 days along with the required filing fee. It must
be in proper form and a copy must be delivered or mailed to the
defendant or f.he defendant's attorney.

If you have questions, you should see an attorney

immediately. | : 4

C.(3)(c) Service on maker of contract for attorney's fees.

A sumons te join a party pursuant to Rule 22 D. (3) shall contain
YVV:'&‘}’ w et
a notice'inVsize equal to at least 8-point type which may be sub-

stantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You may be liable for attorney fees in this case. Should

plaintiff in this case not prevail, a judgment for reasonable

<D
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attorney fees will be entered against you, as provided by

the agreement to which defendant alleges you are a party.
You must ''appear'' to protect your rights in this

matter. To "appear'' you must file with the court a legal

1

paper called a "motion'" or 'reply.' This paper must be
given to the court within 30 days along with the required
filing fee. It must be in proper form and a copy must be
delivered or mailed to the defendant or the defendant's
attorney.

If you have questions, you should see an attorney

immediately.

D. Mamner of service.

D. () Notice required. Sumons shall be served,

either within or without this state, in any manner
reasonably calculated, under all the circumstances, to
apprise the defendant of the existence and pendency of
the action and to afford a reasonable opportunity to appear
and defend. Summons may be served in a mamner specified
in this rule or by ahy other rule or statute on the defend-
ant or upon an agent authorized by appointment or law to
accept service of summons for the defendant. Service may
be made, subject to the restrictions and requirements of
this rule, by the following methods: personal service of

sumons upon defendant or an agent of defendant authorized

-4-
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/ \/busmess offlce service may be made yleavmg a certif ..j?e .sal
oty

to receive process; substituted service by leaving a copy

W
Clert S
of sumons and complaint at a person s dwelling house or, WY;JL‘? LWM/C T
F( £ S/Vﬁ—vv‘/ﬁﬁ 7 M LVLUI'\ [ ptv‘&n W (,\
usual place of abode; \fervme by mail; or, service by publica- T

A ¢ \\
tion. {/ﬁl o )

" %«/f“@
D.(2) Service methods. l//ﬂ) “HY
w’ L

D.(2)(a) Personal service. Personal service may be ¥

made by delivery of a certified copy of the summons and a
certified copy of the complaint to the person to be served.

D.(2) (b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and
complaint to any person over 14 years of age residing in the

dwelling house or usual place of abode of the person to be

served. Where substituted service is used, the plaintiff

shall cause tc be mailed a certified copy of the summons and
complaint to the defendant at defendant's dwelling house or
usual place of abode, together with a statement of the date,

time and place at which substituted service was made

\,{Lu, e

L copy of the summons and complaint at such off:.ce%n.th the person

who is aP}iarently in charge. lwhsne OFFice Senvie (s LS d

g / [Z &=

P2 Sty Crowe b e mailed « cenfatacd Jf’;/\
D. (2) (d) Serv1ce by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified
copy of the summons and a certified copy of the complaint to the

defendant by certified or registered mail, return receipt requested.

Service by mail shall be complete when the registered or certified

“o12 [Ae Sim o, L T (wv;//‘/«‘u, 7L L L&, J@em@/’meﬁ@é
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mail is delivered and the return receipt signed or when

acceptance is refused.

D.(3) Particular defendants. Service may be

made upon specified defendants as follows:

D.(3)(a) Individuals.

D.(3) (a) (1) Generally. Upon an individual
defendant by personal service upon such defendant or an
agent authorized by appointment or law to receive service
of sumons or if defendant cannot be personally found,
at defendant's dwelling house or usual place of aboyvde,
then by substituted service or by office service upon such
defendant or an agent authorized by appointment or law to
receive service of summons.

D.(3)(a) (i) Minors. Upon a minor under the age
of 14 years, by service in the mammer specified in sub-
paragraph (i) of this paragraph upon such minor, and
also upon such minor's father, mother, conservator of such
minor's estateJ or guardian, or if there <be none, then upon
any person having the care or control of the minor or with
whom such minor resides or in whose service such minor is
employed or upon a guardian ad litem appointed pursuant
to Rule 27 A. (2).

D.(3)(a) (1ii) Incapacitated persons. Upon an

incapacitated person, by service in the mamner specified
subparagraph (i) of this paragraph upon such person and
also uwon the conservator of such person's estate or

guardian, or if there be none, upon a guardian ad litem

-6~
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appointed pursuant to Rule 27 B. (2).

D.(3) (b) Corporations; limited partnerships, wnincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, limited partnership/or other
wnincorporated association which is subject to suit under a
Common name :

D.(3) () (1) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partnmer, or managing agent of the corporation, limited
partnership,or association.

D.(3)(b) (i) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cammot be
found and@es not have an office in the county\mere the action
«
or proceeding is filed, the summons may be served: by substi-
tuted service upon such registered agent, officer, director,
general partnea or managing agent; or, by perscnal service on
any clerk or agent of the corporation, limited partnershig or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the summons and
complaint to a registered agent, officer, director, general

partner 'y or managing agent.

D.(3) (c) State. Upon the state, by personal service upon
the Attorney General or by leaving a copy of the summons and
complaint at the Attorney General's office with a deputy,

assistan? or clerk.

June 13, 2020, Meeting
Appendix E-88



D.(3)(d) Public bodies. Upon any county, incorpo-

rated city, school district, or other public corpora-
or office service
tion, commission,or board, by personal service/upon

3

an officer, director, managing agent, clerk or secre- » s

tary thereof. When a county is a party to an action,
in addition to the service of summons specified above,
an additional copy of the summons and complaint shall
also be served upon the District Attorney of the county
in the same mamner as required for service upon the
comnty clerk.

D.(4) Service in foreign country. When service

is to be effected upon a party in a foreign cowntry, it
is also sufficient if service of sumons is made in the
mammer prescribed by the law of the foreign country for
service in that country in its courts of general juris-
diction, or as directed by the foreign authority in
response to let.ters rogatory, or as directed by order of
the court, provided, however, that in all cases such
service shall be reasonably calculated to give actual
notice.

4% Service by publication or mailing to a post

office address.

D ;ﬁ(S) (a) On motion wpon a showing by affidavit
that service camnot be made by any other method more
reasonably calculated to apprise the defendant of the
existence and pendency of the action or proceeding, the

-8-
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the court may order service by publication, or at the discre-
tion of the court, by mailing without publication to a specified
post office address of defendant, return receipt requested,

deliver to addressee only.

D @, (53) (b) Contents of published sumons. In addition
to the contents of a summons as described in section C. of
this rule, a published summons shall also contain a summary
statement of the object of the complaint and the demand for
relief, and the notice required in section C. (3) shall state:
"This paper must be given to the court within 30 days of the
date of first publication specified herein along with the
required filing fee." The published sumwons shall also contain
the date of the first publication of the summons.

) @ (5) (c) Where published. An order for publication

shall direct publication to be made in a newspaper of general
circulation in the county where the action is commenced, or
if there is no such newspaper, then in a newspaper to be
designated as most likely to give notice to the person to be
served. Such publication shall be four times in successive
calendar weeks.

@ ?/(5) (d) Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the
plaintiff shall mail a copy of the summons and complaint to
the defendant. When the address of any defendant is not known
or cammot be ascertained upon diligent inquiry, a copy of the

summons and complaint shall be mailed to the defendant at

o June 13, 2020, Meeting
Appendix E-90



defendant's last known address. If plaintiff does
now know and camnmot ascertain, upon diligent inquiry,
the present gai& last known address of the defendant,
mailing a copy of the sumons and complaint is not
required.

0 /@(S) (e) Unknown heirs or persons. If service

cannot be made by another method described in this section
because defendants are unknown heirs or persons as des-
cribed in sections I. and J. of Rule 20, the action or
proceeding shall proceed against such unknown heirs or
persons in the same mammer as against named defendants
served by publication and with like effect, and any such
unknown heirs or persons who have or claim any right,
estate, lien or interest in the real property in contro-
versy, at the time of the commencement of the action and
served by publication, shall be bound and concluded by
the judgment in the action, if the same is m@ favor
of the plaintiff, as effectivelj’r as if the action or

proceeding was brought against such defendants by name.

JQ/@ (5) (£) Defending after judgment. A defendant
against whom publication is ordered or such defendant's
representatives may, upon good cause shown and upon such
terms as may be proper, be allowed to defend after judg-
ment and within one year af_ter entry of judgment. If the
defense is successful,/‘g\? tlf'le judgment or any part thereof
has been collected or otherwise enforced, restitution may

<10
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be ordered by the court, but the title to property sold upon
execution issued on such judgment, to a purchaser in good
faith, shall not be affected thereby.

D ﬁ?/ (5)(g) Completion of service. Service shall be

complete wthe date of the last publication.

A
Y/# By whom served; compensation. A summons may be

served by any competent person 18 years of age or older who
is a resident of the state where ée"rvice is made or of this
state and is not a party to the action nor an officer, direc-
tor, or employee of, nor attorney for, any party, corporate
or otherwise. Compensation to a sheriff or a sheriff 's deputy
in this state who serves a summons shall be prescribed by
statute or rule. If any other person serves the summons, a
reasonable fee may be paid for service. This compensation
shall be part of disbursements and shall be recovered as pro-
vided in ORS 20.020.

(f @ Return; proof of service.

(r @(l) Return of summons. The summons shall be

promptly returned to the clerk with whom the complaint is
filed with proof of service or mailing, or that defendant can-
not be found. The sumons may be returned by mail.

rf %(2) Proof of service. Proof of service of summons

or mailing may be made as follows:

?@ (2)(a) Perscnal service or mailing. Personal service

o@*mailing shall be proved by:

5
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I(” é@) (@) @) The affidavit of the server indica-
ting the time, place)and mamnmer of service, that the
server is a competent person 18 years of age or older
and a resident of the state of service or this state
and is not a party to nor an officer, directoé*;; eﬁégf
employee of, nor attorney for any party, corporate or
otherwise, and that the server knew that the person, firm
or corporation servedﬁ%étiﬁe identical one named in the
action. If the defendant is not perscnally served, the
server shall state in the affidavit when, whergfand with
whom a copy of the summons and complaint was left or
describe in detail the marmer and circumstances of
service. If the summons and complaint were mailed, the
affidavit shall state the circumstances of mailing and
the return receipt shall be attached.

lé @(2) (a)(di) 1If the copy of the summons is served
by the sheriff, or a sheriff's deputy, proof may be made
by the sheriff's or deputy's certificate of service
indicating the time, place}and marmer of service, and if
defendant is not personally served, when, wheréjand with
whom the copy of the summons and complaint was left or
describe in detail the mammer and circumstances of
service. If the sumons and complaint were mailed, the
affidavit shall state the circumstances of mailing and the

return receipt shall be attached.

s [
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“\/,_/.-f‘,"*" ’(%, (2) (a) (11i) An Affidavit or certificate containing

U .
proof of service may be made upon the summons or as a separate

S &oi‘vw\ '

WZ) (b) Publication. Service by publication shall be
peeved proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon, )
)  ss.
County of )
I, , being first duly sworn, depose
and say that I am the (here set forth the

title or job description of the person meking the affidavit), of

the ,

a newspaper of general circulation, as defined by ORS 193.010 and

193.020; published at in the

aforesaid county and state; that I know from my personal knowledge

that the , a printed copy of

which is hereto ammexed, was published in the entire issue of said
newspaper four times in the following issues: (here set forth
dates of issues in which the same was published.

Subscribed and sworn to before me this day of :

19

Notary Public of Oregon
My commission expires
day of ; 19

%é Y\"}i hY 9 =15 -
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(‘ g// (2) (¢) Making and certifying affidavit. The’
affidavit of service may be made and certified %ﬁfﬁotary
public, or other official authorized to administer oaths
and acting as such by authority of the United States, or
any state or territory of the United States, or the

District of Columbia, and the official seal, if any, of

—— ]

such person shall be affixed to the affidavit. The signa- 1/,1, [/\ |
| LA L /

ture of such notary or other official, when so attested ‘k)ﬂ e

by the affixing of the official seal, if any, of such fb};: o /

person, shall be prima facie evidence of authority to
make and certify such affidavit.
% /;@(3) Written admission. In any case proof may be

made by written admission of the defendant.

[%(4) Failure to make proof; validity of service.
If summons has been properly served, failure to make or
file a proper proof of service shall not affect the
validity of the service.

62 é_Disregard of error; actual notice. Failure to

strictly comply with provisions of this rule relating
to the form of summons, issuance of summns/ and the per-
son who may serve summons shall not affect the wvalidity
of service of sumons or the existence of jurisdiction
over the person, if the court determines that the
defendant received actual notice of the substance and
pendency of the action. The court may allow amendment
to a sumons or affidavit or certificate of service of
sumons and shall disregard any error in the content or
-1
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service of sumons that does not materially prejudice the

substantive rights of the party against whom sumons was

issued.
\/ Lo Laf"* Uﬂrﬂ/y\? - /}lé\ 5 -
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that the defendant received actual rotice of the substance and
pendency of the action. The court may allow amendment to a sum-
mns or proof of service of summons and shall disregard any
error in service of sumons that does not materially prejudice
the substantive rights of the party against whom summons was

. issued. |

I. Telegraphic transmission. A sumons and complaint

may be transmitted by telegraph as provided in Rule 8 D.
BACKGROUND NOTE

For service of process, see Rule 8. For service of sub-
poenas, see Rule 55.

ORS sections superseded: 15.020, 15.030, 15.040,-15.060,
15.080 ‘13‘68‘573__&13"1'16090 15.120, 15.130, 15.140, "15.150,
15.160, 15.170, 15.180, 15.210, 15.220. 45.120.

QOMMENT

This rule brings all general provisions for service of
sumons together in one place. It is designed to give a fairly
specific description of the procedure to be followed but to
reduce overtechnical requirements in commencement of an action.
The important standard to be maintained is adequate notice to
the defendant; if this is met, then deviations from the prescribed
procedures for form of sumons, issuance of summons, person serv-
ing, form of return and marmer of service should not invalidate
the service. Subsections E.(3) and F.(l) and Section 7 H. make
this clear. Subsection F.(l) is the basic rule for memmer of
service; subsection F.(3) describes acceptable methods of service
that would meet the standard of subsection F.(l), but these are
ot exclusive. Note, howewer, that sumons must be served in
some mammer; mere knowledge of pendency and nature of the action
will not require the defendant to appear and defend.

The defined methods of service apply both to in state and
out of state service. The grounds for personal jurisdiction are
covered in Rule 4, They include service within the state and
domicile within the state and to that extent location of service
is related to personal jurisdiction; beyond that, there is mo
reason to limit methods of service by territorial boundaries.

The rule does mot include any service of process on state
agents who are fictionally appointed as agents for service of

-27-
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process upon out of state defendants. Modern jurisdictional
theory does mot require service within the boundaries of the
state, and requiring service on the Corporation Commissioner or
other state official is a useless act which is burdensome and
expensive for the officials and litigants. To the extent that
such service is retained in separate ORS sections, it would be
within subparagraphs F.(3)(a)(iii) and F.(3)(d)(iii).

Section B. is based uon ORS 15.020.

Subsections C.(1) to (3) are based upon ORS 15.040 and
15,220, Subsection C.(4) changes the disparate time for res-
ponse to services in the state, in another state, ocutside the
Uhited States, and by publication of ORS 15.040, 15.110 and
15.140 to a wniform 30-day period. Service won another author-
ized to accept service of summons for the defendant would include
leaving a copy of the summons and complaint at a dwelling house
or usual place of abede or an office or any type of service upon
someone other than the named defendant.

Section 7 D, is based wpon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve wunless the sheriff is a party.

Section 7 E. is based won 15,060, 15.110 and 15.160. Sub-
section E.(3) would avoid invalidation of good service of summns
because of some teckmical defect in the retum. A return and
proof of service are still required by subsections E.(1) and (2).

The methods of service described in subsection F.(3) are
modified forms of the methods of service described in 15.080. The
most significant change is paragraph F.(3)(d), which provides that
the preferred method of service is personal service (including
leaving at their office) uwpon a responsible officer, director or
agent in the county where the action is filed; if this cammot be
accomplished, four altermatives are available to the plaintiff:
personal service (including leaving at their office) upon such per-
sons wherever they may be found within or without the state; sub-
stituted service at the dwelling house or usual place of abode of
such persons, whether located within or without the state; mail-
ing to such persons; or service uon any agent who may be found in
the county where the action was filed. Since the basic standard
remains adequacy of motice, the agent so served must be one likely
to notify responsible persons in the corporation of the pendency of
the action. This paragraph applies to associations and limited
partnerships which may be sued wnder a common name; service in the
case of partnerships and associations mot suable under a common
name is service on the named individual defendants and is covered
by paragraph F.(3)(a). The effect of service on less than all
partnership or association members in terms of judgments and
enforcement of judgments is left to ORS 15.100 and other rules

-28-
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RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this rule,

"plaintiff" shall include any party issuing summons and ''defendant' shall
include any party upon whom service of summons is sought.

B. Issuance. Any time after the action or proceeding is commenced,
plaintiff or plaintiff's attorney may issue as many original summonses as
either may elect and deliver such summonses to a person authorized to serve
summons under section D. of this rule.

C. Contents. The sumons shall contain:

C.(l) The title of the cause, specifying the name of the court in
which the complaint is filed and the names of the parties to the action.

C.(2) A direction to the defendant requiring defendant to appear and
defend within the time required by subsection (4) of this section and shall
notify defendant that in case of failure to do so, the plaintiff will apply
to the court for the relief demanded in the complaint.

C.(2)(a) All summonses other than a summons to join a party pursu-
ant to Rule 22 D. shall contain a notice in a size equal to at least 8-point
type which may be substantially in the following form with the appropriate

munber of days inserted:

| NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must ''appear'' in this case or thé other side will win automatical-

ly. To "appear' you must file with the court a legal paper called a "motion' or
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"answer."

This paper must be given to the court within ~~  days along
with the required filing fee. It must be in proper form and a copy
must be delivered or mailed to the plaintiff or his attomey.

If you have questions, you should see an attorney immediately.

C.(2)(b) A sumons to join a party pursuant to Rule 22 D.(2) shall
contain a notice in size equal to at least 8-point type which may be sub-
stantially in the following form with the appropriate number of days

inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must "'appear'' to protect your rights in this matter. To "appear"
you must file with the court a legal paper called a "motion'" or '‘reply."
This paper must be given to the court within __ days along with the
required filing fee. It must be in proper form and a copy must be delivered
or mailed to the defendant or his attomey. If you hawve questions, you should

see an attormey immediately.

C.(2)(c) A sumons to join a party pursuant to Rule 22 D.(3) shall
contain a notice in size equal to at least &point type which may be substan-

tially in the following form with the appropriate mmber of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may be liable for attomey fees in this case. Should plaintiff in
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this case not prevail, a judgrrent for reasonable attorney fees will be
entered against you, as provided by the agreement wo chich defendant
alleges you are a party.

You must ''appear'' to protectyour rights in this matter. To
"appear'' you must file with the court a legal paper called a "motion' or

'

"reply." This paper must be given to the court within = days along
with the required filing fee. It must be in proper form and a copy must

be delivered or mailed to the defendant or his attormey.

C.(3) A subscription by the plaintiff or by a resident attorney
of this state, with the addition of the post office address at which
papers in the action, may be served by mail.

C.(4) The summons shall require the defendant to appear and defend
within the following times:

C.(4)(a) If the summons is served personally or by mail upon

defendant or served personally or by mail upon another authorized to accept

" service of the summons for the defendant, the defendant shall appear and

defend within 30 days from the date of service.

C. () (b) If the sumons is served by publication pursuant to sec-
tion G. of this Rule, the defendant shall appear and defend within 30
days from a date stated in the summons. The date so stated in the sum-

mons shall be the date of the first publicatiom.

competent person 18 years of age or older who is a resident of the state
where service is made or of this state and is not a party to the action
nor an officer, director, or employee of, nor attorney for, any party,

corporate or otherwise. Compensation to a sheriff or a sheriff's deputy
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of the county in this state where the person served is found, or such
person's dwelling house or usual place of abode is located, who serves
a summons, shali prescribed by statute or rule. If any other person
serves the summons, a reasonable fee may be paid for service. This
compensation shall be part of disbursements and shall be recovered as
provided in ORS 20.020.

E. Return; proof of service. (1) The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof of
service or mailing, or that defendant carmot be found. When served out
of the county in which the action is commenced, the summons may be re-
turned by mail.

E.(2) Proof of serVice of summons or mailing may be made as fol-
lows:

E.(2)(a) Personal service or mailing shall be proved by (i)
the affidavit of the server indicating the time, place and mammer of
service, that the server is a competent person 18 years of age or older
and a resident of the state of service or this state and is not a party
to nor an officer, director or employee of, nor attorney for, any party,
corporate or otherwise, and that the server knew that the person, firm
or corporation served is the identical one named in the action. If
the defendant is not personally served, the server shall state in the
affidavit when, where and with whom a copy of the summons and complaint
was left or describe in detail the marmer and circumstances of serv-
ice. If the sumns and complaint were mailed, the affidavit shall
state the circumstances of mailing and the return receipt shall be at-
tached. (ii) If the copy of the summons is served by tl;.e sheriff, or a sher-

iff's deputy, of the county in this state where the person served was found or
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such person's dwelling nouse or usual place of abode is located, proof
may be made by the sheriff's or deputy's certificate of service indicafing
the time, place and mammer of service, and if defendant is not person-
ally served, vhen, where and with whom the copy of the summons and complaint
was left or describe in detail the mammer and circumstances of service.
If the summons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the return receipt shall be attached. (iii)
An affidavit or certificate containing proof of service may be made upon the
sumons or as a separate endorsement.

E.(2)(b) Service by publication shall be proved by an affidavit
in substantially the following form:

Affidavit of Publication

State of Oregon,
ss.

County of

I, , being first duly swom, depose and say that I am the ‘
(here set forth the title or job description of the

person meking the affidfavit), of the

a newspaper of general circulation, as defined by ORS 193.010 and 193.020;

published at in the aforesaid county and state; that I know

from ny personal knowledge that the , a printed copy of

which is hereto amnexed, was published in the entire issue of said newspaper
four times in the following issues; (here set forth dates of issues in which

the same was published).
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Subscribed and sworn to before me this day of =~ , 19

Notary Public of Oregon.
My commission expires

day of , 19

E.(2)(¢) In any case proof may be made by written admission of the
defendant.

E.(2)(d) The affidavit of service may be made and certified by a
notary public, or other official authorized to administer oaths and acting
as such by authority of the United States, or any state or territory of the
United States, or the District of Columbia, and his official seal, if he
has one, shall be affixed to the affidavit. The signature of such notary or
other official, when so attested by the affixing of his official seal, if he
has one, shall be prima facie evidence of his authority to make and certify
such affidavit.

E.(3) If sumons has been properly served, failure to return the
sumons or make or file a proper proof of service shall mot affect the
validity of the service.

F. Mamer of service. (1) Summons shall be served, either within

or without this State, in any mamner reasonably calculated, under all the
circumstances, to apprise the defendant of the existence and pendency of
the action and to afford a reasonable opportunity to appear and defend.

F.(2) For personal service, the person serving the summons shall

20
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deliver a certified copy of the summn's. and a certified copy of the
complaint to the person to be served. For service by mail or mailing of
sumons and complaint as otherwise required or allowed by this Rule,

the plaintiff shall mail a certified copy of the summons and a certified
copy of the complaint to the person to be served by certified or regis-
tered mail, return receipt requested. Service by mail shall be complete
when the registered or certified mail is delivered and the return receipt
signed or when acceptance is refused.

F.(3) Except when service by publication is available pursuant
to section G. of this Rule and service pursuant to subsection (4) of
this section, service of sumons either within or without this State
may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c) of this
subsection, upon a natural person:

F.(3)(a) (1) by personally serving the defendant; or,

F.(3)(a) (1) If defendant cammot be found personally at defend-
ant's dwelling house or usual place of abode, then by personal service
upon any person over 14 years of age residing in the dwelling house or
usual place of abode of defendant, or if defendant maintains a regular
place of business or office, by leaving a copy of the summons and comp-
laint at such place of business or office, with the person who is appar-
ently in charge. Yhere service under this subparagraph is made on one
other than the defendant, the plaintiff shall cause to be mailed a copy

of the summons and complaint to the defendant at his dwelling house or
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wsual place of abode, together with a statement of the date, time and
place at vhich service was made; or,

F.(3)(a)(iii) In any case, by serving the summons in a mammer speci-
fied in this Rule or by any other rule or statute on the defendant or upon
an agent authorized by law to accept service of summons for the defendant.

F.(3)(b) Upon a minor under the age of 14 years, by service in the
mammer specified in paragraph (a) of this subsection upon such minor, and
also upon such minor's father, mother, conservator of his estate or guard-
ian, or if there be none, then upon any person having the care or control
of the minor or with whom such minor resides or in vhose service such minor
is employed or upon a guardian ad litem appointed pursuant to Rule
27 A.(2).

F.(3)(c) Upon an incapacitated person, by service in the mammer
specified in paragraph (a) of this subsection upon such person and also upon
the conservator of such person's estate or guardian, or if there be none,
upon a guardian ad litem appointed pursuant to Rule 27 B.(2).

F.(3)(d) Upon a domestic or foreign corporation, limited partmership
or other unincorporated association which is subject to suit wder a common
name:

F.(3)(d)(1) By personal service upon a registered agent, officer,
director, general partner, or managing agent of the corporation, limited
partnership or association. In lieu of delivery of a copy of summons and
complaint to the registered agent, officer, general partner or managing

agent, such copies may be left at the office of such registered agent,
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F.(3)(e) Upon the State, by personal service upon the Attormey
General or by leaving a copy of the sumons and complaint at the Attorney
General's office with a deputy, assistant or clerk.

F.(3)(f) Upon any county, incorporated city, school district, or
otheﬁ: public corporation, commission or board, by personal service upon an
officer, director, managing agent, clerk or secretary thereof. In lieu of
delivery of the copy of the sumpons and complaint personally to such offi-
cer, director, managing agent, clerk or secretary, such copies may be left
in the officé of such officer, director, managing agent, clerk, or secretary
with tne person who is apparently in charge of the office. When a county is
a party to an action, in addition to the service of sumwons specified abowve,
an additional copy of the sumwons and complaint shall also be served upon
the District Attorney of the county in the same manner as required for
service uwpon the county clerk.

F.(4) Vhen service is to be effected wpon a party in a foreign
comtry, it is also sufficient if service of summons is made in the memmner
prescribed by the law of the foreign country for service in that cowntry in
its courts of general jurisdiction, or as directed by the foreign authority
in response to letters rogatory, or as directed by order of the court, pro-
vided, however, that in all cases such service shall be reasonably calcu-
lated to give actual notice.

G. Publication. (1) On motion wpon a showing by affidavit that
service camot be made by any other method mpre reasonably calculated to
apprise the defendant of the existence and pendency of the action, the

court may order service by publication.
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G.(2) In addition to the contents of a summons as described in
section C. of this Rule, a published summons shall also contain a summary
statement of the object of the complaint and the demand for relief, and the
notice required in section C.(2) shall state: 'This paper must be given to
the court within 30 days of the date of first publication specified herein
along with the required filing fee." The published summons shall also con-
tain the date of the first publication of the summons.

G.(3) An order for publication shall direct publication to be made
in a newspaper of general circulation in the county where the action is
comenced, or if there is no such newspaper, then in a newspaper to be
designated as most likely to give motice to the person to be served. Such
publication shall be four times in successive calendar weeks.

G.(4) 1If service by publication is ordered and defendant's post
office address is known or can with reasonable diligence be ascertained, the
plaintiff shall mail a copy of the summons and complaint to the defendant.
When the address of any defendant is not known or cammot be ascertained upon
diligent inquiry, a copy of the sumwns and complaint shall be mailed to
the defendant at his last known address. If plaintiff does not know and
camot ascertain; upon diligen;: inquiry, the present | and last known address
of the defendant, mailing a copy of the summons and complaint is not re-
quired.

G.(5) If service camnot be made by amother method described in
section F, of this rule because defendants are wknown heirs or persons as
described in sections I. and J. of Rule 20, the action shall proceed
against such unknown heifs or persons in the same mammer as against named

defendants served by publication and with like effect%iand any such unknown

-
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heirs or persons who have or claim any right, estate, lien or interest in
the real property in controversy, at the time of the commencement of the
action and served by publication, shall be bound and concluded by the
judgment in the action, if the same is in the favor of the plaintiff,

as effectively as if the action was brought against such defendants by
nane, ,

G.(6) A defendant against whom publication is ordered or his rep-
resentatives may, upon good cause shown and upon such terms as may be
proper, be allowed to defend after judgment and within one year after entry
of judgment. If the defense is successful, or the judgment or any part
thereof has been collected or otherwise enforced, restitution may be
ordered by the court, but the title to property sold upon execution issued
on such judgment, to a purchaser in good faith, shall not be affected
thereby.

G.(7) Service shall be complete at the date of the last publication.

H. Disregard of error; actual notice. Failure to strictly comply

with provisions of this rule relating to the form of summns, issuance of
sumons and the person who may serve sumons shall not affect the validity
of service of sumwns or the existence of jurisdiction over the person, if
the court determines that the defendant received actual motice of the sub-
stance and pendency of the action. The court may allow amendment to a sum-
rrbns or proof of summons and shall disregard any error in service of .
sumons that does not materially prejudice the substantive rights of the

party against whom summons was issued.
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I. Telegraphic transmission. A summons and complaint may be trans-

mitted by telegraph as provided in Rule 8 D.

BACKGROUND NOTE

For service of process, see Rule 8.

For service of subpoenas, see Rule 55.

ORS sections superseded: 15,020, 15.030, 15.040, 15.060, 15;080,
15.085, 15.090, 15.110, 15:120, 15.130, 15.140, 15.150, 15.160, 15.170,
15.180, 15.210, 15.220, 45.120.

COMMERNT

This rule brings all general provisions for service of summons
together in one place. It is designed to give a fairly specific des-
cription of the procedure to be followed but to reduce overtechnical
requirements in commencement of an action. The important standard to be
maintained is adequate notice to the defendant; if this is met, then
deviations from the prescribed procedures for form of summons, issuance
of summons, person serving, form of return and marmer of service should
not invalidate the service. Subsections E.(3) and F. (1) and Section 7 H.
make this clear. Subsection F. (1) is the basic rule for mammer of
service; subsection F. (3) describes acceptable methods of service
that would meet the standard of subsection F. (1), but these are not
exclusive. Note, however, that summons must be served in some mammer;
mere knowledge of pendency and nature of the action will not require the
defendant to appear and defend.

The defined methods of service apply both to in state and out of
state service. The grounds for personal jurisdiction are covered in
Rule 4. They include service within the state and domicile within the
state and to that extent location of service is related to personal juris-
diction; beyond that, there is no reason to limit methods of service by
territorial boundaries.

The rule, in conjunction with revisions to ORS sections relating to
appointments of agents, eliminates any service of process on state agents
who are fictionally appointed as agents for service of process upon out of
state defendants. Modern jurisdictional theory does not require service
within the boundaries of the state, and requiring service on the Corpora-
tion Commissioner or other state official is a useless act which is
burdensome and expensive for the officials and litigants.
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Section B. is based upon ORS 15.020.

Subsections C. (1) to .(3) are based upon ORS 15.040 and 15.220.
Subsection C. (4) changes the disparate time for response to services in
the state, in another state, outside the United States, and by publica-
tion of ORS 15.040, 15.110 and 15.140 to a uniform 30-day period. Service
upon another authorized to accept service of summons for the defendant
would include leaving a copy of the summons and complaint at a dwelling
house or usual place of abode or an office or any type of service upon
someone other than the named defendant.

Section 7 D. is based upon ORS 15.060 but eliminates a specific des-
cription of the sheriff. The sheriff, as a person over 18, can, of course,
serve unless the sheriff is a party.

Section 7 E. is based upon 15.060, 15.110 and 15.160. Subsection
E. (3) would avoid invalidation of good service of summons because of
some tectnical defect in the return. A return and proof of service are
still required by subsections E. (1) and (2).

The methods of service described in subsection F. (3) are modified
forms of the methods of service described in 15.080. The most signifi-
cant change is paragraph F. (3)(d), which provides that the preferred
method of service is personal service (including leaving at their office)
upon a responsible officer, director or agent in the county where the
suit is filed; if this cammot be accomplished, four alternatives are
available to the plaintiff: personal service (including leaving at their
office) on such persons wherever they may be found within or without the
state; substituted service at the dwelling house or usual place of abode
of such persons, whether located within or without the state; mailing to
such persons; or service upon any agent who may be found in the county
where the suit was filed. Since the basic standard remains adequacy of
notice, the agent so served must be one likely to notify responsible
persons in the corporation of the pendency of the action. This paragraph
applies to associations and limited partmerships which may be sued under
a common name; service in the case of partnerships and associations not
suable under a common name is service on the named individual defendants
and is covered by paragraph F.(3)(a). The effect of service on less than
all partnership or association members in terms of judgments and enforce-
ment of judgments is left to ORS 15.100 and other rules dealing with that
subject. ORS 17.085 and 17.090 were eliminated.

Subsection F. (4) was adapted from Federal Rule 4(i).

The publication provisions of section 7 G. differ from ORS 15.120
to 15.180 in the circumstances when publication is available. Under the
existing statutes, publication is available only in certain classes of
cases depending upon the nature of the case or location and availability
of a defendant for service within the state. This rule makes publication
available only as a last resort, when service can be accomplished by no
other reasonable method but makes such publication available for any case.
Once publication is available, the procedure followed is similar to that
of the present statutes.
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RIE 7
SIMNS

A. Plaintiff and defendmt defined. For purposes of this
rule, 'plaintiff" shall include any party issuing sumons and ''de-
fendant' shall include any party upon whom service of summons is
sought.

B. Issuance. Any time after the action or proceeding is
commenced, plaintiff or plaintiff's attomey may issue as mmy
original summonses as either may elect and deliver such summonses
to a person authorized to serve sumons wnder section D. of this
rule,

C. Contents. The summms shall contain:

C.(1) The title of the cause, specifying the name of the
court in which the complaint is filed and the names of the parties
to the action.

C.(2) A direction to the defendant requiring defendant to
appear and defend within the time required by subsection (4) of this -
section and shall notify defendant that in case of failure to do so,
the plaintiff will apply to the court for the relief demanded in the
complaint.,

C.(2)(a) All sumonses other than a sumons to join a party
pursuant to Rule 22 D, shall contain a notice in a size equal to at
least 8-point type which may be substantially in the following
form with the appropriate mmber of days inserted:
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) NOTTCE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must "appear' in this case or the other side will win
automatically. To '"appear' you must file with the cowrt a legal
paper called a "motion" or "answer." This paper must be given to
the cowrt within ____ days along with the required filing fee.

It must be in proper form and a copy must be delivered or mailed
to the plaintiff or the plaintiff's attomey.

If you have questions, you shoud see an attorney immediate-

ly.

S C.(2)(b) A sumons to join a party pursuant to Rule 22 D.
(2) shall contain a notice in size equal to at least 8-point type
which may be substantially in the following form with the approp~

riate mmber of days inserted.

NOTICE TO LEFENDANT:
READ THESE PAPERS
CAREFULLY !
You must "appear'' to protect your rights in this matter.

To "appear' you must file with the court a legal paper called a
"mtion" or "reply." This paper must be given to the court within
_____days along with the required ;Ez.l:.ng fee. It mst be in
proper form and a copy must be delivered or mmiled to the defendant
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or the defendant's attomey. If youhave questions, you should

see an attomey immediately.

C.(2)(c) A sumwns to join a party pursuant to Rule 22 D.
(3) shall contain a notice in size equal to at least 8-point type
which may be substantially in the following form with the approp-
riate mmber of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may be liable for attomey fees in this case. Should
pla:mt:.ff in this case not preva:.l a judgment for reasonable at-
tomey fees will be entered agalnst you, as provided by the agree-
ment to which defendant alleges you are a party.

You must ''appear'’' to protect your rights in this matter. To
"appear' you must file with the court a legal paper called a 'fmtionf"
or "reply." This paper must be given to the court within ___ days
along with the required filing fee. It must be in proper form and a
copy must be delivered or mailed to the defendant or the defendant's
attomey. -

If you have questions, you should see an attomey immediately.

C.(3) A subscription by the plaintiff or by a tesident at-
tomey of this state, with the addition of the post office address

at which papers in the action nny be served by mail.
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C.(4) The sumons shall require the defendant to appear
and defend within the following times:

C.(4)(a) If the sumwns is served personally or by mail
wpm defendant or served persconally or by mail upon another
authorized to accept service of the summns for the defendant,
the defendant shall appear and defend within 30 days from the
date of service. |

C.(4)(b) If the summons is served by publication pursu-
ant to section G. of this rule, the defendant shall appear and
defend within 30 days from a date stated in the sumwons. The
date so stated in the summons shall be the date of the first
publication.

D. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is
not a party to the action nor an officer, director or employee of,
nor attorney for, any party, corporate or otherwise. Compensation
to a sheriff or a sheriff's deputy of the county in this state
where the person seved is found, or such person's dwelling house
or usual place of abode is located, who serves a sumwons, shall be
prescribed by statute or rule. If any other person serves the sum-
mns, a reasonable fee may be paid for service. This compensatio
shall be part of disbursements and shall be recovered as pfovided_
in ORS 20.020.

E. Return; proof of service. (1) The summns shall be

prooptly returned to the clerk with whom the complaint is filed
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with proof of service or mailing, or that defendant cammot be
fond. When served out of the county in which the action or pro-
ceeding is commenced, the summons may be returned by mail.
E.(2) Proof of service of sumons or mailing may be made
as follows:
E.(2)(a) (i) Personal service or mailing shall be proved
by the affidavit of the server indicating the time, place and
mammer of service, that the server is a competent person 18 years
of age or older and a resident of the state of service or this
state and is not a party to nor an officer, director or employee
of, nor attomey for any party, corporate or otherwise, and that
the server knew that the person, f:.rm or corporation served is the
identical one named in the action. If the defmdént is not per-
sonally served, the server shall state in the affidavit when, where
and with whom a copy of the sumons and complaint was left or des-
cribe in detail the mammer and circumstances of service. If the
sumons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the return receipt shall be attached.
E.(2)(a)(ii) 1If the copy of the summons is served by the
sheriff, or a sheriff's deputy, of the conty in this state "
where the person served was found or such person's dwelling house
or usual place of abode is located, proof may be made by the
sheriff's or deputy's certificate of service indicating the time,
place and mammer of service, and if defendant is not personally
served, when, where and with whom the copy of the summons and comp-
laint was left or describe in detall the mammer and circumstances
-18-
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of service. If the sumons and complaint were mailed, the affidavit
shall state the circumstances of mailing and the return receipt
shall be attached, v |

E.(2)(a)(iii) An affidavit or certificate containing
proof of service may be made upon the summons or as a separate
endorsement.

E.(@2)() Service by publication shall be proved by an
affidavit in substantially the following form:

Affidavit of Pwlication

State of Oregon, )
) ss.
Comty of
I, , being first duly sworn, depose and say that I am
the (here set forth the title or

job description of the person msking the affidfavit), of the
‘ , a newspaper of general
circulation, as defined by ORS 193.010 and 193.020; published at

in the aforesaid county and state; that I know from
my personal knowledge that the | ' , a printed

copy of which is hereto ammexed, was published in the entire issue
of said newspaper four times in the following issues: (here set
forth dates of issues in which the same was published).

Stbscribed and swom to before me this _ day of

Notary Public of Oregon.
My cammission e:épires

day of , 19 -
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E.(2)(c) In any case proof may be made by written admis-
sion of the defendant.

E.(2)(d) The affidavit of service ﬁay be made and certi-
fied by a motary public, or other official authorized to admini-
ster oaths and acting as such by authority of the United States,
or any state or territory of the United States, or the District
of Colunbia, and the official seal, if any, of such person shall
be affixed to the affidavit. The signature of such notary or
other official, when so attested by the affixing of the official
seal, if any, of such person, shall be prima facie evidence of
authority to meke and certify such affidavit.

E.(3) If sumons has been properly served, failure to
retun the summons or meke or file a proper proof of service
shall not affect the wvalidity of the service.

F. Mamer of service. (1) Summons shall be served, either

within or without this State, in any mammer reasonably calcula-
ted, wnder all the circumstances, to apprise the defendant of the
existence and pendency of the action or proceeding and to afford
a reasonable opportunity to appear and defend.

F.(2) For personal service, the person serving the summns
shall deliver a certified copy of the sumwons and a certified copy
of the complaint to the person to be served. For service by mail
or mailing of Asunmms and complaint as otherwise required or
allowed by this rule, the plaintiff shall mail a certified copy of
the summons and a certified copy of the complaint to the ‘person to

be served by certified or registered mail, return receipt requested.
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Service by mail shall be complete when the registered or certi-
fied mail is delivered and the return receipt signed or when |
acceptance is refused.

F.(3) Except when service bj publication is available
parsuant to section G. of this rule and service pursuant to
subsection (4) of this section, service of summons either within
or without this state may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c)
of this szbsectioﬁ, upon a natural person:

F.(3)(a) (1) By personally serving the defendant; or,

F.(3)(a)(ii) If defendant camot be found personally
at defendant's dwelling house or usual place of abode, then
by personal service upon any person over 14 years of age residing
in the dwelling house or usual place of abode of defendant, or
if defendant tza:.nta:ms a regular place of business or office, by
leaving a copy of the summons and complaint at such placé of
business or office, with the person who is apparently in charge.
Where service under this subparagraph is made on one other than
the defendant, the plaintiff shall cause to be mailed a copy of the
sumons and complaint to the defendant at defendant's dwelling
house or usual place of abode, together with a statement of the
date, time and place at which service was made; or,
| F.(3)(a)(iii) In any case, by serving the sumons in a
mamer specified in this rule or by any other rule or statute on the
defendant or upon an agent mihorized by lav to accept service of

sumons for the defendant.
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F.(3)(b) Upon a minor wnder the age of 14 years, by
service in the mamer specified in paragraph (a) of this sub-
section upon such minor, and also upon such minor's father,
mother, conservator of such minor's estate or guardian, or if
there be none, then upon any person having the care or control
of the minor or with whom such minor resides or in whose service
such minor is employed or won a guardian ad litem appointed
pursuant to Rule 27 A.(2).

F.(3)(c) Upon an incapacitated person, by service in
the mamer specified in paragraph (a) of this subsection upon
such person and also wpon the conservator of such person's
estate or guardian, or if there be none, uwpon a guardian ad
litem appointed pursuant to Rule 27 B.(2).

F.(3)(d) TUpon a domestic or foreign corporation, limi-
ted partnership or other wincorporated association which is
subject to suit wmder a common name:

F.(3)(d) (1) By personal service upon a registered agent,
officer, director, general partner, or managing agent of the
corporation, limited partmership or association. In lieu of
delivery of a copy of summwns and complaint to the registered
agent, officer, director, general partner or managing agent,
such copies may be left at the office of such registered agent,
officer, director, general partner or managing agent, with the
persan who is apparently in charge of the office; or

F.(3)(d (i) If mo registered agent, officer, director,

general partner, or menaging agent can be found nor has an
-22- ‘
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office in the county where the action or proceeding is filed,
the sumons may be served: by personal service upon any person
ower the age of 14 years who resides at the dwelling house or
usual place of abode of such registered agent, officer, direc-
tor, general partmer or managing agent; or, by personal service
m any clerk or agent of the corporation, limited partnership or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the sumons and
complaint to such registered agent, bfﬁcer, director, general
partmer or managing agent. Wnere service is made by leaving a
copy of the summons and complaint at the dwelling house or usual
place of abode of a registered, agent, officer, director, gen-
eral partner, or managing agent, the plaintiff shall immediately
cause a copy of the summns and complaint to be mailed to the
person to whom the sumons is directed, at his dwelling house or
usual place of abode, together with a statement of the date,
time and place at which service was made.

F.(3)(d) (iii) In any case, by serving the summwns in a
mermer specified in this rule or by any other rule or statute
wan the defendant or an agent authorized by appointment or law
to accept service of sumons for the defendant.

F.(3)(e) Upon the state, by personal service upon the
Attomey General or by leaving a copy of the sumons and comp-
laint at the Attorney General's office with a deputy, assistant
or clerk.

F.(3)(f) Upon any comnty, incorporated city, school
district, or other p@lic corporation, commission or board, by
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perscnal service upon an officer, director, managing agent,
clerk or secretary thereof. In lieu of delivery of the copy of
the summons and complaint personally to such officer, director,
mnaging agent, clerk or secretary, such copies may be left

in the office of such officer, director, managing agent, clerk,
or secretary with the person who is apparently in charge of the
office, When a comnty is a party to an action or proceeding,
in addition to the service of sumons specified above, an addi-
tional copy of the sumwons and compléjnt shall also be served
wpon the District Attorney of the county in the same marmer as
required for service upon the county clerk.

F.(4) VUhen service is to be effected upon a party in a
foreign comtry, it is also sufficient if service of summons is
made in the marmer prescribed by the law of the foreign country
for service in that cowntry in its courts of genéral jurisdic-
tion, or as directed by the foreign authority in response to
letters rogatory, or as directed by order of the court, provi-
ded, however, that in all cases such service shall be reason-
ably calculated to give actual notice.

G. Publication. . (1) On mdtion upon a showing by affi-
davit that service camot be made by any other method more
reasonably calculated to apprise the defendant of the exis-
tence and pendency of the action or proceeding, the court may
order service by publication.

G.(2) In addition to the contents of.a sumons as des-

cribed in section C. of this rule, a published sumons shall
~24—

June 13, 2020, Meeting
Appendix E-122



dlso contain a sumary statement of the chject of the complaint
and the demend fqr relief, and the motice required in section
C.(2) shall state: '_"I‘h:Ls paper mist be given to the court
within 30 days of the date of first publication specified herein
along with the required filing fee.»‘h' The published summons
shall also contain the date of the first publication of the
summons .

G.(3) An order for publication shall direct publica-
tion to be made in a newspaper of general circulation in the
conty where the action is commenced, or if there is mo such

newspaper, then in a newspaper to be designated as most likely

o give notice to the person to be served. Such publication

shall be four times in successive calendar weeks.

G.(4) If service by publication is ordered and defend-
ant's post office address is known or can with reasonable dili-
gence be ascertained, the plaintiff shall mail a copy of d'le
sumons and complaint to the defendant. When the address of any
defendant is rot known or canmot be ascertained wpon diligent
inquiry, a copy of the summons and complaint shall be mailed to
the defendant at defendant's last known address. If plaintiff
does ot know and camnot ascertain, won diligent inquiry, the
present and last known address of the defendant, mailing a copy
of the summons and complaint is not required.

G.(5) If service camnot be made by another method des-
cribed in section F. of this rule because defendants are

wknown heirs or persons as described in sections I. and J.
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of Rule 20, the action or proceeding shall proceed against such
unknown heirs or persons in the same mamer as against named
defendants served by publication and with like effect, and any
such wmknown heirs or persons who have or claim any right,
estate, lien or interest in the real property in controversy, at
the time of the commencement of the action and served by pub-
lication, shall be bound and concluded by the judgment in the
action, if the same is in the favor of the plaintiff, as effec-
tively as if the action or proceeding was brought against such
defendants by name.

G.(6) A defendant against whom publication is ordered
or such defendant's representatives may, wpon good cause shown
and wpon such terms as may be proper, be allowed to defend after
judgment and within one year after entry of judgment. If the
defense is successful, or the judgment or any part thereof has
been collected or otherwise enforced, restitution may be ordered
by the court, but the title to property sold upon execution
issued o such judgment, to a purchaser in good faith, shall mot
be affected thereby.

G.(7) Service shall be complete at the date of the last
publication.

H. Disregard of error; actual motice. Failure to

strictly comply with provisions of this rule relating to the

form of summons, issuance of sumwns and the person who may serve

sumons shall not affect the validity of service of summons or the

existence of jurisdiction over the person, if the court determines
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that the defendant received actual no_tic.e of the substance and
pendency qf the action. The court najallow' amendment to a sum
mns or proof of service of summons and shall disregard any
error in service of sumons that does mot materially prejudice
the substantive n’.g’:its of the party against whom summons was

issued.

I. Telegraphic transmission. A summons and complaint
may be transmitted by telegraph as provided in Rule 8 D.
BACKGROUND NOTE

For service of process, see Rule 8. For service of sub-
poenas, see Rule 55.

ORS sections superseded: 15.020, 15.030, 15.040, 15.060,
15.080, 15.085, 15.090, 15.110, 15.120, 15.130, 15.140, 15.150,
15.160, 15.170, 15.180, 15.210, 15.220, 45.120.

COMMENT

This rule brings all general provisions for service of
sumons together in one place, It is designed to give a fairly
specific description of the procedm:e to be followed but to
reduce overtectmical requirements in commencement of an action.
The important standard to be maintained is adequate motice to
the defendant; if this is met, then deviations from the prescribed
procedures for form of summons, issuance of sumons, person serv-
ing, form of returmn and marmer of service should not invalidate
the service. Subsections E.(3) and F.(1) and Section 7 H. make
this clear. Subsection F.(1l) is the basic rule for marmer of
service; subsection F.(3) describes acceptable methods of service
that would meet the standard of subsection F. (1), but these are
ot exclusive., Note, howewver, that summns must be served in
SOIE mAIMEer; mere knowledge of pendency and nature of the action
will not require the defendant to appear and defend.

The defined methods of service apply both to in state and
aut of state service. The grounds for personal jurisdiction are
‘cowered in Rule 4., They include service within the state and
domicile within the state and to that extent location of service
is related to personal jurisdiction; bevond that, there is mo
reason to limit methods of service by territorial boundaries.

The rule des ot include any service of process on state
agents who are fictionally appointed as agents for service of
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process upon out of state defendants., Modemn jurisdictional
theory does rot require service within the boundaries of the
state, and requiring service on the Corporation Commissioner or
other state official is a useless act which is burdensome and
expensive for the officials and litigants. To the extent that
such service is retained in separate ORS sections, it would be
within subparagraphs F.(3)(a)(iii) and F.(3)(d)(iii).

Section B. is based wpon ORS 15.020.

: Subsections C.(1l) to (3) are based uwpon (RS 15.040 and
15,220, Subsection C.(4) changes the disparate time for res-
ponse to services in the state, in another state, ocutside the
Uhited States, and by publication of CRS 15.040, 15.110 and
15,140 to a wniform 30~day period. Service upon another author-
ized to accept service of sumons for the defendant would include
leaving a copy of the sumons and complaint at a dwelling house
or usual place of abode or an office or any type of service upon
someone other than the named defendant.

Section 7 D. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.

Section 7 E. is based won 15.060, 15.110 and 15.160. Sub-
section E. (3) would awoid invalidation of good service of summwns
because of some technical defect in the retum. A returmn and
proof of service are still required by subsections E.(1) and (2).

The methods of service described in subsection F.(3) are
mdified forms of the methods of service described in 15.080. The
mst significant change is paragraph F.(3)(d), vwhich provides that
the preferred method of service is personal service (including
leaving at their office) won a responsible officer, director or
agent in the county vhere the action is filed; if this cammot be
accomplished, four alternatives are available to the plaintiff:
personal service (including leaving at their office) wpon such per-
sons wherever they may be found within or without the state; sub-
stituted service at the dwelling house or usual place of abode of
such persons, whether located within or without the state; mail-
ing to such persons; or service upon any agent who may be found in
the county where the action was filed. Since the basic standard
remains adequacy of notice, the agent so served must be one likely
to notify responsible persons in the corporation of the pendency of
the action. This paragraph applies to associations and limited
partmerships which may be sued under a common name; service in the
case of partnerships and associations mot suable under a common
name is service on the named individual defendants and is covered
by paragraph F.(3)(a). The effect of service on less than all
partmership or association members in terms of judgments and
enforcement of judgments is left to (RS 15.100 and other rules
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dealing with that subject. ORS 17.085 and 17.090 were elimina-
ted. . '

Subsection F.(4) was adapted from Federal Rule 4 (i).

The publication provisions of section 7 G. differ from
ORS 15.120 to 15.180 in the circumstances when publication is
available, Under the existing statutes, publication is avail-
ale only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for
service within the state. This rule mekes publication available
only as a last resort, when service can be accomplished by no
other reasonable method but mskes such publication available for
any case. Once publication is gvailable, the procedure followed
is similar to that of the present statutes.

RULE 8
PROCESS - SERVICE OF PROCESS

A. Process. All process authorized to be issued by any
court or officer thereof shall run in the name of the State of
Oregon and be signed by the officer issuing the same, and if such
process is issued by a clexk of court, the seal of office of such
clerk shall be affixed to such process. Summons and subpoenas are
Tot process and are covered by Rules 7 and 55, respectiwely,

B. Cowmnty is a party. Process in an action or proceeding

where any county is a party shall be served on the county clerk
or the person exercising the duties of that office, or if the
office is vacant, upon the chairperson of the goveming body of
the county, or in the absence of the chairperson, any member
thereof,

C. Service or execution. Any person may serve or execute

any civil process on Sunday or any other legal holiday. No limi-

tation or prohibition stated in ORS 1.060 shall apply to such

service or execution of any civil process on a Sunday or other

legal holiday.
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RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this

rule, "plaintiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons
is sought. .

B. Issuance. Any time after the action is commenced,
plaintiff or plaintiff's attorney may issue as many original sum-
monses as either may elect and deliver such summons to a person
authorized to serve summons under section;E. of this rule. A sum-
mons is issued when subscribed by plaintiff or a resident attorney
of this state.

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of
the parties to the action.

C.(1)(b) Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within ;he time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.{(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.
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C.(2) Time for response. If the summons is served by any

other manner other than publication, the defendant shall appear
and defend within 30 days from the date of service. If the sum-
mons is served by publication pursuant to section D.(5) of this
rule, the defendant shall appear and defend within 30 days from a
date stated in the summons. The date so stated in the summons
shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. A1l summonses other than a summons
to join a party pursuant to Rule 22 D. shall contain a notice
printed in a type size equal to at least 8-point type which may

be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:

You must "appear" in this case or the other side will win
automatically. To "appear" you must file with the court a legal
paper called a "motion" or “answer." This paper must be given
to the court within 30 days along with the required filing fee.
It must be in proper form and héve proof of service on the plain-
tiff's attorney or, if the plaintiff does not have an attorney,
proof of service on the plaintiff.

If you have questions, you should see an attorney immediate-

ly.
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‘ C.(3)(b) Service on maker of contract for counterclaim.

A summons to join a party pursuant to Rule 22 D.(2) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:
You must “appear" to protect your rights in this matter.

To "appear" you must file with the court a Tegal paper called a
"motion" or "reply." This paper must be given to the court within
30 days along with the required filing fee. It must be in proper
form and have proof of service on the defendant's attorney or, if
the defendant does not have an attorney, proof of service on the
defendant.

If you have questions, you should see an attorney immediate-

ly.

C.(3)(c) Service on persons liable for attorney fees,

A summons to join a party pursuant to Rule 22 D.(3) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You may be liable for attorney fees in this case. Should

Y
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plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the
agreement to which defendant alleges you are a party.

You must "appear" to protect your rights in this mattier.
To "appear" you must file with the court a legal paper called
a "motion" or "reply." This paper must be given to the court
within 30 days along with the required filing fee. It must be
in proper form and have proof of service on the defendant's
attorney or, if the defendant does not have an attorney, proof
of service on the defendant.

If you have questions, you should see an attorney im-

mediately.

D. Manner of service.

D.(1) Notice required. Summons shall be served, either

within or without this state, in any manner reasonably calcula-
ted, under all the circumstances, to apprise the defendant of
the existence and pendency of the action and to afford a
reasonable opportunity to appear and defend. Summons may be
served in a manner specified in this rule or by any other rule
or statute on the defendant or upon an agent authorized by
appointment or law to accept service of summons for the defen-
dant. Service may be made, subject to the restrictions and
requirements of this rule, by the following methods: personal

service of summons upon defendant or an agent of defendant
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authorized to receive process; substituted service by leaving a
copy of summons and complaint at a person's dwelling house or
usual place of abode; office service by leaving with a person
who is apparently in charge of an office; service by mail; or,
service by publication.

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made

by delivery of a certified copy of the summons and a certified
copy of the complaint to the person to be served.

D.(2)(b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and

complaint at the dwelling house or usual place of abode of the
person to be served, to any person oVer 14 years of age residing

in the dwelling house or usual place of abode of the person to

be served. Where substituted service is used, the plaintiff
immediately shall cause to be mailed a certified copy of the sum-
mons and complaint to the defendant at defendant's dwelling

house or usual place of abode, together with a statement of the
date, time and place at which substituted service was made. Substi-
tuted service shall be complete upon such mailing.

D.(2)(c) Office service. If the person to be served

maintains an office for the conduct of business, office service
may be made by leaving a certified copy of the summons and com-

plaint at such office during normal working hours with the person
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who 1is apparentiy in charge. Where office service is used, the
plaintiff immediately theweedsse shall cause to be mailed a
certified copy of the summons and complaint to the defendant at
the defendant's dwelling house or usual place of abode, together
with a statement of the date, time, and place at which office
service was made. Office service shall be compiete upon such
mailing.

D.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified
copy of the summons and a certified copy of the complaint to the
defendant by certified or registered mail, return receipt reques-
ted. Service by mail shall be complete when the registered or
certified mail is delivered and the return receipt signed or when
acceptance is refused.

D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) Individua]s.

D.(3)(a)(i) Generally. Upon an individual defendant by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found -at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or an agent authorized by appointment or law

to receive service of summons.

2%
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D.(3)(a)(ii) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i) of
this paragraph upon such minor, and also upon such minor's father,
mother, conservator of such minor's -estate, or guardian or, if
there be none, then upon any person having the care or control of
the minor or with whom such minor resides or in whose service such
minor is employed or upon a guardian ad litem appdinted pursuant
to Rule 27 A.(2).

D.(3)(a)(iii) Incapacitated persons. Upon an incapacita-

ted person, by service in the manner specified in subparagraph (i)
of this paragraph upon such person and also upon the conservator
of such person's estate or guardian or, if there be none, upon a
guardian ad litem appointed pursuant\to Rule 27 B.(2).

D.(3)(b) Corporations; limited partnerships, unincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, 1imited partnership, or other
unincorporated association which is subject to suit under a com-
mon name:

D.(3)(b)(i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited
partnership, or association.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be

found and does not have an office in the county whére the action
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or proceeding is fiied, the summons may be served: by substi-
tuted service upon such registered agent, officer, director,
general partner, or managing agent; or, by personal service on
any clerk or agent of the corporation, 1imited partnership, or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the summons and
complaint to a registéred agent, officer, director, general
partner, or managing agent.

D.(3)(c) State. Upon the state, by personal service
upon the Attorney General or by leaving a copy of the summons
and complaint at thé Attorney General's office with a deputy,
assistant, or clerk.

D.(3)(d) Public bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, by personal service or office service upon an offi-
cer, director, managing agent, clerk, or secretary thereof.
When a county is a party to an action, in addition to the
service of summons specified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney of the county in the same manner as required for
service upon the county clerk.

D.(4) Service in foreign country. When service is to

be effected upon a party in a foreign country, it is also suf-

ficient if service of summons is made in the manner prescribed
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by the law of the foreign country for service in that county
in its courts of genera1'juri$diction, or as directed by the
foreign authority in response to letters rogatory, or as direc-
ted by order of thé court, provided, however, that in all cases
such service shall be reasonably calculated to give actual
notice.

D.(5) Service by publication or mailing to a post office

address. Order for publication or mai]iqgt}
D.(5)(a) /On motion upon a showing by affidavit that

service cannot be made by any other method more reasonably
calculated to apprise the defendant of the existence and pendency
of the action, the court may order service by publication, or

at the discretion of the court, by mailing without publication
to a specified post office address of defendant, return receipt
requested, deliver to addressee only.

D.(5)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this
rule, a published summons shall a]sq contain a summary statement
of the object of the complaint and the demand for relief, and

the notice required in section C.(3) shall state: "This paper
must be given to the court within 30 days of the date of first
pub]ication-specified herein along with the required filing fee."
The published summons shall also contain the date of the first

publication of the summons.
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D.(5)(c) Where published. An order for publication shall

direct publication to be made in a newspaper of general circula-
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
1ikely to give noﬁice to the person to be served. Such publica-
tion shall be four times in successive calendar weeks.

D.(5)(d) Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and complaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not khow and cannot aécer-
tain, upon diligent ingquiry, the present or last known address

of the defendant, mailing a copy of the summons and complaint is
not required.

D.(5)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
aants are unknown heirs or persons as described in sections I.

and J. of Rule 20, the action owemmemmowFm® shall proceed against
such unknown heirs or persons in the same manner as against named
defendants served by publication and with 1ike effect, and any

such unknown heirs or persons who have or claim any right, estate, -

lien, or interest in the property in controversy ai the time of
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the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the
action was Srought against such defendants by name.

D.(5)(f) Defending after judgment. A defendant against

whom publication is ordered or such defendant's representatives
may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judg-
ment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to prop-
erty sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D.(5)(g) Completion of service. Service shall be

complete at the date of the last publication.

E. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state Where service is made or of this state and is

not a party to the action nor an officer, director, or employee

of, nor attorney for, any party, corporate or otherwise. Compensa-
tion to a sheriff or a sheriff's deputy in this state who serves

a summons shall be prescribed by statute or rule. If any other
person serves the summons, a reasonable fee may be paid for
service. This compensation shall be part of disbursements and

shall be recovered as provided in ORS 20.020.
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F. Return; proof of service.

F.(1) Return of summons. The summons shall be promptly

returned to the clerk with whom the complaint is filed with
proof of service or mailing, or that defendant cannot be found.
The summons may be returned by mail.

F.(2) Proof of service. Proof of service of summons or

mailing may be made as follows:

F.(2)(a) Service other than publication. Service other

than publication shall be proved, by:
nffidavit of service.
F.(Zi}a)(i) The affidavit of the server indicating’the

time, place,and manner of service), that the server is a

competent person 18 years of age or older and a resident of the
state of service or this state and is ﬁot a party to nor an offi-
cer, director, or employee of, nor attorney for any party, corpo-
rate or otherwise, and that the server knew that the person,

firm, or corporation served is the identical one named in the
action. If the defendant is not personally served, the server
shall state in the affidavit when, where, and with whom a copy

of the summons and complaint was left or describe in detail the
manner and circumstances of service. If the summons and complaint
were mailed, the affidavit shall state the circumstances of mail-

ing and the return receipt shall be attached.
Certificate of service.

F.(2)(a)(ii) yTrtne copy ot the Summons is served by

the sheriff, or a sheriff's deputy, proof may be made by the

sheriff's or deputy's certificate of service indicating the time,
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p]ace,and manner of service, and if defendant is not personally

served, when, where, and with whom the copy of the summons and
describing
complaint was left or desewssw in detail the manner and circum-

stances of service. If the summons and complaint were mailed,
Ceriific

thg/%ﬁéidauit shall state the circumstances of mailing and the

return receipt shall be attached.
Form.
F.(2)(a)(1ii)l/An affidavit or certificate containing
proof of service may be made upon the summons or as a separate
document attached to the summons.

F.(2)(b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon, )
: Ss.
County of )
I, , being first duly sworn,
depose and say that I am the ' (here

set forth the title or job description of the person making

the affidavit), of the . >

a newspaper of general circulation, as defined by ORS 193.010 and

193.020; published at in the

aforesaid county and state; that I know from my personal knowledge

that the , & printed copy of

which is hereto annexed, was published in the entire issue of said

newspaper four times in the following issues: (here set forth
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dates of issues in which the same was published).
Subscribed and sworn to before me this day of R

19

Notary Public for Oregon

My commission expires
day of , 19

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
seal, if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence of authority to make and certify
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a

- proper proof of service shall not affect the validity of the

service.

G. Disragard of error; actual notice. Failure to s

comply with provisions of this rule reTating to the form of summons,
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issuance of summons, and the person who may serve summons shall
not affect the validity of service of summons or the existence

of jurisdiction over the person, if the court determines that

the defendant received actual notice of the substance and
pendency of the action. The court may allow amendment to a sum-
mons, or affidavit or certificate of service of.summongr;nd shall
disregard any error in the content of service of summons that
does not materially prejudice the substantive rights of the party

against whom summons was issued.

H. Telegraphic transmission. A summons and complaint

may be transmitted by telegraph as provided in Rule 8 D.
COMMENT |

For process, see Rule 8. For service of subpoenas, see
Rule 55.

This rule brings all general provisions for service of
summons together in one place. The basic standards of adequacy
of service of summons is set forth in the first sentence of
ORCP 7 D.(1). Succeeding portions of the rule provide ways
in which service may be made and how these ways may be used for
particular defendants, including conditional preferences. The
particular methods, however, are methods which may be used.
The rule does not require them to be used. Compliance with
the specific methods of service would be Ritmsaid” Service
reasonably calculated, under all the circumstances, to apprise
the defendant of the pendency of the action and afford a
reasonable opportunity to appear and defend. Other methods of
service might accomplish the same thing. Subsection 4 F.(4) and
section 4 G. also make clear that any technical defects in the
return, form of summons, issuance of summons, and persons serving
do not invalidate service if the defendant received actual notice
of the existence and pendency of the action. Note, however, that
summons must be served and returned; mere knowiedge of the pendency
and nature of the action will not require the defendant to appear
and defend.

presumed
to be
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The defined methods of service apply both to in state and
out of state service. The grounds for personal jurisdiction are
covered inCRLP 4. They include service within the state and
domicile within the state and, to that extent, location of
service is related to personal jurisdiction; beyond that, there
is no reason to limit methods of service by territorial boundaries.

The rule does not describe any service of process on state
agents who are fictionally appointed as agents for service of
process upon out of state defendants. Modern jurisdictional
theory does not require. service within the boundaries of the
state, and requiring service on the Corporation Commissioner or
other state official is a useless act which is burdensome and
expensive for the officials and Titigants. To the extent that
such service has been left temporarily in separate ORS sections,
it is incorporated by the second sentence of subsection D).

Section B. is based upon ORS 15.020 but makes clear what
"{ssued" means.

Subsections C.(1) and (3) are based upon ORS 15.040 and
15.220. Subsection C.(2) changes the disparate time for res-
ponse to services in the state, in another state, outside the
United States, and by publication, previously contained in
ORS 15.040, 15.110 and 15.740, to a uniform 30-day period. The
notices to defendant in subsection C.(3) have been changed
slightly to conform to changes elsewhere in the rules.

Again, the basic test of adequate service is set forth
in the first sentence of subsection D.(1). A type of service,
called office service, has been added in D.(2) and a specific
description of service by mail has been added. The only speci-

- fic service by mail described in the rule is in D.(3)(b)(i{).

The specific methods of service described in subsection
D.(3) for particular defendants are modified forms of the methods
of service described in ORS 15.080. The most significant change

.is in paragraph D.(3)(b), which provides that the preferred

method of service is personal service or office service upon a
responsible officer, director or agent in the county where the
action is filed; if this cannot be accomplished, four alternatives
are available to the plaintiff: personal service or office
service upon such persons wherever they may be found within or
without the state; substituted service at the dwelling house or
usual place of abode of such persons, whether located within or
without the state; mailing to such persons; or service upon any
agent who may ce found in the county where the action was filed.
Since the basic standard remains adequacy of notice, the agent
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50 served must be one likely to notify responsible persons in

the corporation of the pendency of the action. This paragraph
applies to associations and limited partnerships which may be
sued under a common name; service in the case of partnerships

and associations not suable under a common name is service on the
named individual defendants and is covered by paragraph D.(3)(a).
The effect of service on less than all partnership or association
members in terms of judgments and enforcement of judgments is
left to ORS 15.100 and other rules dealing with that subject.

ORS 17.085 and 17.090 were eliminated.

Subsection D.(4) was adapted from Federal Rule 4 (i).

The publication provisions of section D.(5) differ from
ORS 15.120 to 15.180 in the circumstances when publication is
available. Under the existing statutes, publication is avail-
able only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for
service within the state. This rule makes publication available
only as a last resort, when service can be accomplished by no
other reasonable method but makes such publication available for
any case. Once publiation is available, the procedure followed
is similar to that of the present statutes.

Subsection E. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.

Section 7 F. is based upon ORS 15.060, 15.110 and 15.160.
Subsection F.(4) would avoid invalidation of good service of
summons because of some technical defect in the return. A
return and proof of service are still required by subsections

F (1) and (2)

Subsection G. prevents invalidation of service because of
technical defects and would allow amendment of summons or return.

Note, if a
defendant hi
a mailing
address and
cannot othe
wise be
served, sec-
tion D.(5)(:
allows a Jus
to order ma“

ing instead
\pub]ication.
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RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this

rule, “plaintiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons
is sought.

B. Issuance. Any time after the action is commenced, |
plaintiff or plaintiff's attorney may issue as many original sum-
monses as either may elect and deliver such summons to a person
authorized to serve summons under section E. of this rule. A sum-
mons is issued when subscribed by plaintiff or a resident attorney
of this state.

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of

the parties to the action.

C.(1)(b) Direction to defendant. A direction to the
defendant requiring defendant td appear and defend within the time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.
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C.(2) Time for response. If the summons is served by

- any manner other than publication, the defendant shall appear

and defend within 30 days from the date of service. If the sum-
mons is served by publication pursuant to subsection D.(5) of this
rule, the defendant shall appear and defend within 30 days from a
date stated in the summons. The date so stated in the summons
shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. All summonses other than a summons
to join a party pursuant to Rule 22 D. shall contain a notice
printed in a type size equal to at least 8-point type which may

be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must "appear" in this case or the other side will win
automatically. To "appear" you must file with the court a Tegal
paper called a "motion" or "answer." This paper must be given to
the court clerk or administrator within 30 days along with the
required filing fee. It must be in proper form and have proof of
service on the plaintiff's attorney or, if the plaintiff does not
have an attorney, proof of service on the plaintiff.

If you have questions, you should see an attorney immediate-

ly.
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C.(3)(b) Service on maker of contract for counterclaim.

A summons to join a party pursuant to Rule 22 D.(2) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear" to protect your rights in this matter.

To "appear" you must file with the court a legal paper called a
"motion" or "reply." This paper must be given to the court clerk
or administrator within 30 days along with the required filing fee.
It must be in proper form and have proof of service on the defend-
ant's attorney or, if the defendant does not have an attorney,
proof of sérvice on the defendant.

If you have gquestions, you should see an attorney immediate-

ly.

C.(3)(c) Service on persons liable for attorney fees. A

summons to join a party pursuant to Rule 22 D.(3) shall contain a
notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:
You may be 1iable for attorney fees in this case. Should
- 19 -
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plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the
agreement to which defendant alleges you are a party.

You must "appear" to protect your rights in this matter.
To "appear" you must file with the court a legal paper called
a "motion" or "reply." This paper must be given to the court
clerk or administrator within 30 days along with the required
filing fee. It must be in proper form and have proof of service
on the defendant's attorney or, if the defendant does not have
an attorney, proof of service on the defendant.

If you have questions, you should see an attorney im-

mediately.

D.. Manner of service.

D.{1) Notice required. Summons shall be served, either

within or without this state, in any manner reasonably calcula-
ted, under all the circumstances, to apprise the defendant of
the existence and pendency of -the action and to afford a reason-
able opportunity to appear and defend. Summons may be served

in a manner specified in this rule or by any other rule or
statute on the defendant or upon an agent authorized by appoint-
ment or law to accept service of summons for the defendant.
Service may be made, subject to the restrictions and reqdire- :
ments of this rule, by the following methods: personal

service of summons upon defendant or an agent of defendant
- 20 -

June 13, 2020, Meeting
Appendix E-148



N

authorized to receive process; substituted service by leaving a
copy of summons and complaint at a person's dwelling house or
usual place of abode; office service by leaving with a person
who is apparently in charge of an office; service by mail; or,
service by publication.

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made

by delivery of a certified copy of the summons and a certified
copy of the complaint to the person to be served.

D.(2)(b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and

complaint at the dwelling house or usual place of abode of the
person to be served, to any person over 14 years of age residing

in the dwelling house or usual place of abode of the person to

be served. Where substituted service is used, the plaintiff
immediately shall cause to be mailed a certified copy of the sum-
mons and complaint to the defendant at defendant's dwelling

house or usual place of abode, together with a statement of the
date, time, and place at which substituted service was made. Substi-
tuted service shall be complete upon such mailing.

D.(2)(c) Office service. If the person to be served

maintains an office for the conduct of business, office service
may be made by leaving a certified copy of the summons and com-

plaint at such office during normal working hours with the person
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who is apparently in charge. Where office service is used, the
plaintiff immediately shall cause to be mailed a certified copy
of the summons and complaint to the defendant at the defendant's
dwelling house or usual place of abode, together with a statement
of the date, time, and place at which office service was made.
Office service shall be complete upon such mailing.

D.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified copy
of the summons and a certified copy of the complaint to the
defendant by certified or registered mail, return receipt reques-
ted. Service by mail shall be complete when the registered or
certified mail is delivered and the return receipt signed or when
acceptance is refused.

D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) Individuals.

D.(3)(a)(i) Generally. Upon an individual defendant, by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or an agent authorized by appointment or law

to receijve service of summons.
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D.(3)(a)(ii) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i) of
this paragraph upon such minor, and also upon such minor's father,
mother, conservator of the minor's estate, or guardian, or, if
there be none, then upon any person having the care or control of
the minor or with whom such minor resides, or in whose service such
minor is employed,or upon a guardian ad litem appointed pursuant
to Rule 27 A.(2).

D.(3)(a)(iii) Incapacitated persons. Upon an incapacita-

ted person, by service in the manner specified in subparagraph (i)
- of this paragraph upon such person,and also upon the conservator
of such person's estate or guardian or, if there be none, upon a
guardian ad Titem appointed pursuant to Rule 27 B.(2).

D.(3)(b) Corporations; limited partnershipss unincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, limited partnership, or other
unincorporated association which is subject to suit under a com-
mon name:

D.(3)(b)(i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited
partnership, or association.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be

found and does not have an office in the county where the action
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is filed, the summons may be served: by substituted service
upon such registered agent, officer, director, general partner,
or managing agent; or by personal service on any clerk or
agent of the corporation, limited partnership, or association
who may be found in the county where the action is filed; or
by mailing a copy of the summons and complaint to a registered
agent, officer, director, general partner, or managing agent.

D.(3)(c) State. Upon the state, by personal service
upon the Attorney General or by Teaving a copy of the summons
and complaint at the Attorney General's office with a deputy,
assistant, or clerk.

D.(3)(d) Public bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, by personal service or office service upon an offi-
cer, director, managing agent, clerk, or secretary thereof.
When a county is a party to an action, in addition to the
service of summons specified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney of the county in the same manner as required for
service upon the county clerk.

D.(4) Service in foreign country. When service is to

be effected upon a party in a foreign country, it is also suf-

ficient if service of summons is made in the manner prescribed
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by the law of the foreign country for service in that county in
its courts of general jurisdiction, or as directed by the
foreign authority in response to letters rogatory, or as direc-
ted by order of the court, provided, however, that in all cases
such service shall be reasonably calculated to give actual
notice.

D.(5) Service by publication or mailing to a post office

address; other service by court order.

D.(5)(a) Order for publication or mailing or other
service. Oh motion upon a showing by affidavit that service
cannot be made by any other method more reasonably calculated to
apprise the defendant of the existence and pendency of the action,
the court may order service: by publication; or at the discretion
of the court, by mailing without publication to a specified post
office address of defendant, return receipt requested, deliver to
addressee only; or by any other method. If service is ordered by
any manner other than publication, the court may order a time for
response.

D.(5)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this rule,
a published summons shall also contain a summary statement of
the object of the complaint and the demand for-re11ef, and the
notice required in subsection C.(3) shall state: "This paper must

be given to the court clérk or administrator within 30 days of the

date of first publication specified herein along with the required

filing fee." The published summons shall also contain the date

of the first publication of the summons.
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D.(5)(c) Where published. An order for publication shall

direct publication to be made in a newspaper of general circﬁ]a-
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
1ikely to give notice to the person to be served. Such publica-
tion shall be four times in successive calendar weeks.

D.(5)(d) Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and compliaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not know and cannot ascer-
tain, upon diligent inquiry, the present or last known address

of the defendant, mailing a copy of the summons and complaint is
not required.

D.(5)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
dants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action shall proceed against the unknown
heirs or persons in the same manner as against named deféndants
served by publication and with like effect, and any such
unknown heirs or persons who have or claim any right, estate,

Tien, or interest in the property in controversy at the time of
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the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the
action was brought against such defendants by name.

D.(5)(f) Defending after judgment. A defendant against

whom publication is ordered or such defendant's representatives
may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judg-
ment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to prop-
erty sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D.(5)(g) Completion of service. Service shall be

complete at the date of the last publication.

E. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is

not a party to the action nor an officer, director, or emp]oyee

of, nor attorney for, any party, corporate or otherwise. Compensa-
tion to a sheriff or a sheriff's deputy in this state who serves

a summons shall be prescribed by statute or rule. If any other
person serves the summons, a reasonable fee may be paid for
service. This compensation shall be part of disbursements and

shall be recovered as provided in ORS 20.020.
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F. Return; proof of service.

F.{(1) Return of summons. The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof
of service or mailing, or that defendant cannot be found. The
summons may be returned by mail.

F.(2) Proof of service. Proof of service of summons or

mailing may be made as follows:

F.(2)(a) Service other than publication. Service other

than publication shall be proved by:
F.(2)(a)(i) Affidavit of service. The affidavit of the

server indicating: the time, place, and manner of service;

that the server is a competent person 18 years of age or older
and a resident of the state of service or this state and is not

a party to nor an officer, director, or employee of, nor attorney
for any party, corporate or otherwise; and that the server knew
that the person, firm, or corporation served is the identical one
named in the action. If the defendant is not personally served,
the server shall state in the affidavit when, where, and with
whom a copy of the summons and complaint was left or describe in
detail the manner and circumstances of service. If the summons
and complaint were mailed, the affidavit shall state the circum-
stances of mailing and the return receipt shall be attached.

F.(2)(a)(ii) Certificate of service. If the copy of the

summons is served by the sheriff, or a sheriff's deputy, proof

may be made by the sheriff's or deputy's certificate of service
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indicating the time, place, and manner of service, and if
defendant is not personally served, when, where, and with whom
the copy of the summons and complaint was left or describing
in detail the manner and circumstances of service. If the
summons and complaint were mailed, the certificate shall state
the circumstances of mailing and the return receipt shall be
attached.

F.(2)(a)(iii) Form. An affidavit or certificate con-
taining proof of service may be made upon the summons or as a
separate document attached to the summons.

F.(2)(b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon )
i Ss.
County of )
I, , being first duly
sworn, depose and say that I-am the (here

set forth the title or job description of the person making

the affidavit), of the .

a newspaper of general circulation, as defined by ORS 193.010

and 193.020; published at in the

aforesaid county and state; that I know from my personal know-

ledge that the , a printed

copy of which is hereto annexed, was published in the entire

issue of said newspaper four times in the following issues:
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(here set forth dates of issues in which the same was published).
Subscribed and sworn to before me this ___ day of s

19

Notary Public for Oregon

My commission expires
day of > 19

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
seal, 1if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence of authority to make and certify
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a
proper proof of service shall not affect the validity of the
service.

G. Disregard of error; actual notice. Failure to comply

with provisions of this rule relating to the form of summons,
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issuance of summons, and the person who may serve summons shall
not affect the validity of service of summons or the existence
of jurisdiction over the person, if the court determines that
the defendant received actual notice of the substance and
pendency of the action. The court may allow amendment to a sum-
mons, or affidavit or certificate of service of summons, and
shall disregard any error in the content of or service of summons
that does not materially prejudice the substantive rights of the
party against whom summons was issued.

H. Telegraphic transmission. A summons and complaint

may be transmitted by telegraph as provided in Rule 8 D.

COMMENT

For process, see ORCP 8. For service of subpoenas, see
ORCP 55.

This rule brings all general provisions for service of
summons together in one place. The basic standards of adequacy
of service of summons is set forth in the first sentence of
ORCP 7 D.(1). Succeeding portions of the rule provide ways
in which service may be made and how these ways may be used for
particular defendants, including conditional preferences. The
particular methods, however, are methods which may be used.

The rule does not require them to be used. Compliance with the
specific methods of service is presumed to be service reason-
ably calculated, under all the circumstances, to apprise the
defendant of the pendency of the action and to afford a reason-
able opportunity to appear and defend. Other methods of service
might accomplish the same thing. Subsection 4 F.(4) and sec-
tion 4 G. also make clear that any technical defects in the
return, form of summons, issuance of summons, and persons
serving do not invalidate service if the defendant received
actual notice of the existence and pendency of the action.
Note, however, that summons must be served and returned; mere
knowledge of the pendency and nature of the action will not
require the defendant to appear and defend.
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The defined methods of service apply both to in state
and out of state service. The grounds for personal jurisdic-
tion are covered in ORCP 4. They include service within the
state and domicile within the state and, to that extent, location
of service is related to personal jurisdiction; beyond that,
there is no reason to limit methods of service by territorial
boundaries.

The rule does not describe any service of process on
state agents who are fictionally appointed as agents for
service of process upon out of state defendants. Modern juris-
dictional theory does not require service within the boundaries
of the state, and requiring service on the Corporation Commission-
er or other state official is a useless act which is burdensome
and expensive for the officials and litigants. To the extent
that such service has been left temporarily in separate ORS
sections, it is incorporated by the second sentence of subsec-
tion D.(1).

Section B. is based upon ORS 15.020 but makes clear what
"issued" means.

Subsections C.(1) and (3) are based upon ORS 15.040 and
15.220. Subsection C.(2) changes the disparate time for res-
ponse to services in the state, in another state, outside the
United States, and by publication, previously contained in
ORS 15.040, 15.110, and 15.140, to a uniform 30-day period.
Note, if the court orders a special method of service under
paragraph D.(5)(a), it can set the time for response. The
notices to defendant in subsection C.(3) have been changed
slightly.

Again, the basic test of adequate service is set forth
in the first sentence of subsection D.(1). A type of service,
called office service, has been added in D.(2) and a specific
description of service by mail has been added. The only speci-
fic service by mail described in the rule 1is in D.(3)(b)(ii).

The specific methods of service described in subsection
D.(3) for particular defendants are modified forms of the
methods of service described in ORS 15.080. The most signif-
icant change is in paragraph D.(3)(b), which provides that the
preferred method of service is personal service or office
service upon a responsible officer, director, or agent in the
county where the action is filed; if this cannot be accomplished,
four alternatives are available to the plaintiff: personal
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service or office service upon such persons wherever they may
be found within or without the state; substituted service at
the dwelling house or usual place of abode of such persons,
whether Tlocated within or without the state; mailing to such
persons; or service upon any agent who may be found in the
county where the action was filed. Since the basic standard
remains adequacy of notice, the agent so served must be one
Tikely to notify responsible persons in the corporation of

the pendency of the action. This paragraph applies to associ-
ations and Timited partnerships which may be sued under a
common name; service in the case of partnerships and associa-
tions not suable under a common name is service on the named
individual defendants and is covered by paragraph D.(3)(a).
The effect of service on less than all partnership or associa-
tion members in terms of judgments and enforcement of judgments
is left to ORS 15.100 and other rules dealing with that sub-
ject. ORS 15.085 and 15.090 were eliminated.

Subsection D.(4) was adapted from Federal Rule 4(i).

The publication provisions of section D.(5) differ from
ORS 15.120 to-15.130 in the circumstances when publication is
available. Under the existing statutes, publication is avail-
able only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for
service within the state. This rule makes publication avail-
able only as a last resort, when service can be accomplished by
no other reasonable method but makes such pubTication available
for any case. Once publication is available, the procedure fol-
lowed is similar to that of the present statutes. If a defendant
has a mailing address and cannot otherwise be served, section
D.(5)(a) allows a judge to order mailing instead of publication.
Under other circumstances the court may order service by other
methods. This might be required in the case of an indigent peti-
tioner in a dissolution suit. See Boddie v. Connecticut, 401
U.S. 371, 382 (1971). In any case, a plaintiff seeking to use
some method of service not specified in section D. might wish
to seek court approval in advance, rather than serve without an
indication that the service method complied with the standard of
subsection D.(1).

Subsection E. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.
Employees of attorneys may serve summonses.

Section 7 F. is based upon ORS 15.060, 15.110, and 15.160.
Subsection F.(4) would avoid invalidation of good service of
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summons because of some technical defect in the return. A
return and proof of service are still required by subsections
F.(1) and (2). '

Subsection G. prevents invalidation of service because

of technical defects and would allow amendment of summons or
return.

- 34 -

June 13, 2020, Meeting
Appendix E-162



OREGON RULES OF CIVIL PROCEDURE

" Promulgated By

© COUNCIL ON COURT PROCEDURES =

December 2, 1978

June 13, 2020, Meeting
Appendix E-163



COUNCIL ON COURT PROCEDURES

Members
Darst B. Atherly, Eugene = .
E. Richard Bodyfelt, Portland Laird Kirkpatrick, Fugene
Sidney A. Brockley, Oregon City Harriet Meadow Krauss,
" Hon. Anthony L. Casciato, Portland Portland
Hon. John M. Copenhaver, Bend Hon. Berkeley Lent, Salem
Hon, Wm. M. Dale, Jr., Portland Donald W. McEwen, Portland
{(Vice Chatirman) (Chairman)
Carl Burnham, Jr., Ontario James B. O'Hanlon, Portland
Hon. Ross G. Davis, Medford { Treasurer)
James 0. Garrett, Salem Charles P.A. Paulson, Portland
Wendell E. Gronmso, Burns Randolph Slocum, Roseburg
Hon. William L. Jackson, Baker Hon. Val D. Sloper, Salem
Hon. Lee Johnson, Salem Hon. Wendell H. Tompkins, Albany
Garr M. King, Portland Hon. William W. Wells, Pendleton

Hon. Laurence A. Cushing, Grants Pass
(until Jan. 1978)
Hon, Alsn F¥. Davis, Portland {until Oct. 1978)
Gene C. Rose, Ontario (until Sept. 1978)
Roger B. Todd, North Bend (until July 1978)

Staff

Gilma J. Henthorne, ©Secretarial Assistant
Gail B. Lorber, Legal Assistant
Fredric R. Merrill, Executive Director

Mailing Address: TUniversity of Oregon
School of Law
Eugene, Oregen 97403

Telephone: 686-3880
686-3990

June 13, 2020, Meeting
Appendix E-164



RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this

rule, "plaintiff" shall include any party issuing summons and
"defendant” shall include any party upon whom service of summons
is sought.

B. Issuance. Any time after the action is commenced,
plaintiff or plaintiff's attorney may issue as many original sum-
monses as either may elect and deliver such summons to a person
authorized to serve summons under section E. of this rule. A sum-
mons is issued when subscribed by plaintiff or a resident attorney
of this state.

C.{1) Contents. The summons shall contain:

C.(1){a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of
the parties to the action.

C.(1)(b)} Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within the time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.(1)}(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.
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C.(2) Time for response. If the summons is served by

) "any“manngf'opher than publication, the defendant shall appear

and defend within 30 days from the date of service. If the sum-
mons is served by publication pursuant to subsection D.(5) of this
rule, the defendant shall appear and defend within 30 days from a
date stated in the summons. The date so stated in the summons
shall be the date of the first pubiication.

C.{(3) Notice to party served.

C.(3)(a) In general. A1l summonses other than a summons
to join a party pursuant to Rule 22 D. shall contain a notice
printed in a type size equal to at least 8-point type which may

be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.:

You must "appear" in this case or the other side will win
automatically. To "appear"” you must file with the court a Tegal
paper called a "motion” or "answer." This paper must be given to
the court clerk or administrator within 30 days along with the
required filing fee. It must be in proper form and have proof of
service on the plaintiff's attorney or, if the plaintiff does not
have an attorney, proof of service on the plaintiff.

If you have questions, you should see an attorney immediate-

1y.
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C.(3){(b) Service on maker of contract for counterclaim.

A summons to join a party pursuant to Rule 22 D.(2) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear" to protect your rights in this matter.
To "appear" you must file with the court a legal paper called a
“"motion" or "reply." This paper must be given to the court clerk
or administrator within 30 days along with the required filing fee.
It must be in proper form and have proof of service on the defend-
ant's attorney or, if the defendant does not have an attorney,
proof of service on the defendant.
If you have questions, you should see an attorney immediate~

ly.

C.{3)(c) Service on persons liable for attorney fees. A

summons to join a party pursuant to Rule 22 D.(3) shall contain a
notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.
You may be liable for attorney fees in this case. Should
- 19 -
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plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the
agreement to which defendant alleges you are a party.

You must "appear" to protect your rights in this matter.
To "appear” you must file with the court a legal paper called
a "motion" or "reply." This paper must be given to the court
clerk or administrator within 30 days along with the required
filing fee. It must be in proper form and have proof of service
on the defendant's attorney or, if the defendant does not have
an attorney, proof of service on the defendant.

If you have questions, you should see an attorney im-

mediately,.

D. Manner of service.

D.(1) Notice required. Summons shall be served, either

within or without this state, in any manner reasonably calcula-
ted, under all the circumstances, to apprise the defendant of
the existence and pendency of the action and to afford a reason-
able opportunity to appear and defend. Summons may be served

in a manner specified in this rule or by any other rule or
statute on the defendant or upon an agent authorized by appoint-
ment or law to accept service of summons for the defendant.
Service may be made, subject to the restrictions and reqdire-
ments of.this rule, by the following methods: personal

service of summons upon defendant or an agent of defendant
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authorized to receive process; substituted service by leaving a
copy of summons and complaint at a person's dwelling house or
usual place of abode; office service by leaving with a person
who is apparently in charge of an office; service by mail; or,
service by publication.

D.{2) Service methods.

D.(2){a) Personal service. Personal service may be made

by delivery of a certified copy of the summons and a certified
copy of the complaint to the person to be served.

D.(2)}(b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and

complaint at the dwelling house or usual place of abode of the
person to be served, to any person over 14 years of age residing

in the dwelling house or usual place of abode of the person to

be served. Where substituted service is used, the plaintiff
immediately shall cause to be mailed a certified copy of the sum-
mons and complaint to the defendant at defendant's dwelling

house or usual place of abode, together with a statement of the
date, time,and place at which substituted service was made. Substi-
tuted service shall be complete upon such mailing.

D.{2)(c) Office service. If the person to be served

maintains an office for the conduct of business, office service
may be made by leaving a certified copy of the summons and com-

plaint at such office during normal working hours with the person
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who is apparently in charge. |Where office service is used, the
plaintiff immediately shall cause to be mailed a certified copy
of the summons and complaint to the defendant at the defendant's
dwelling house or usual place of abode, together with a statement
of the date, time, and place at which office service was made.
Office service shall be complete upon such mailing.

D.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified copy
of the summons and a certified copy of the complaint to the
defendant by certified or registered mail, return receipt reques-
ted. Service by mail shall be complete when the registered or
certified mail is delivered and the return receipt signed or when
acceptance is refused.

D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) Individuals.

D.(3)(a){i) Generally. Upon an individual defendant, by
personal service upon such defendant or an agent authorized by
appointment or law to réceive service of summons or, if defendant
personaily cannot be found at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or an agent authorized by appointment or law

to receive service of summons.
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D.(3)(a)(i1) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i) of
this paragraph upon such minor, and also upon such minor's father,
mother, conservator of the minor’s estate, or guardian, or, if
there be none, then upon any person having the care or control of
the minor or with whom such minor resides, or in whose service such
minor is employed,or upon a guardian ad litem appointed pursuant

to Rule 27 A.(2).

D.{3)(a){iii) Incapacitated persons. Upon an incapacita~

ted person, by service in the manner specified in subparagraph (i)
of this paragraph upon such person, and alsc upon the conservator
of such person's estate or guardian or, if there be none, upon a
guardian ad Titem appointed pursuant to Rule 27 B.(2).

D.(3)(b) Corporations; limited partnershipss unincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, Timited partnership, or other
unincorporated association which is subject to suit under a com-
mon name:

D.{(3){(b){i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, 1imited
partnership, or association.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be

found and does not have an office in the county where the action
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is filed, the summons may be served: by substituted service
upon such registered agent, officer, director, general partner,
or managing agent; or by personal service on any clerk or
agent of the corporation, 1imited partnership, or association
who may be found in the county where the action is filed; or
by mailing a copy of the summons and complaint to a registered
agent, officer, director, general partner, or managing agent.

D.{3)(c} State. Upon the state, by personal service
upon the Attorney General or by leaving a copy of the summons
and complaint at the Attorney General's office with a deputy,
assistant, or clerk.

D.(3)(d) Public bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, Sy personal service or office service upon an offi-
cer, director, managing agent, clerk, of secretary thereof.
When a county is a party to an action, in addition to the
service of summons specified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney of the county in the same manner as required for
service upon the county clerk.

D.{4)} Service in foreign country. When service is to

be effected upon a party in a foreign country, it is also suf-

ficient if service of summons is made in the manner prescribed
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by the law of the foreign country for service in that county in
its courts of general jurisdiction, or as directed by the
foreign authority in response to letters rogatory, or as direc-
ted by order of the court, provided, however, that in all cases
such service shall be reasonably calculated to give actual
notice.

D.(5) Service by publication or mailing to a post office

address; other service by court order.

D.(5)(a) Order for publication or mailing or other

service. On motion upon a showing by affidavit that service
cannot be made by any other method more reasonably calculated to
apprise the defendant of the existence and pendency of the action,
the court may order service: by publication; or at the discretion
of the court, by mailing without publication to a specified post
office address of‘defandant, return receipt requested, deliver to
addressee only; or by any other method. If service is ordered by
any manner other than publication, the court may order a time for
response.

D.(5)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this rule,
a published summons shall also contain a summary statement of

the object of the complaint and the demand for relief, and the
notice required in subsection C.(3) shall state: "This paper must
be given to the court clérk or administrator within 30 days of the
Vdételofrfirsf bubiigation speéiffed herein along with the required
filing fee." The published summons shall also contain the date

of the first publication of the summons.
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D.{5)(c) Where published. An order for publication shall

direct publication to be made in a newspaper of general circﬁ1a~
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
1ikely to give notice to the person to be served. Such publica-
tion shall be four times in successive calendar weeks.

D.(5)(d} Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and complaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not know and cannot ascer-
tain, upon diligent inquiry, the present or last known address

of the defendant, mailing a copy of the summons and complaint is
not required.

B.(5)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
dants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action shall proceed against the unknown
heirs or persons in the same manner as against named defendants
served by publication and with like effect, and any such
unknown heirs or persons who have or claim any right, estate,

Tien, or interest in the property in coniroversy at the time of
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the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the
action was brought against such defendants by name.

D.{5)(f) Defending after judgment. A defendant against

whom pubiication is ordered or such defendant's representatives
may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after
entry of Jjudgment. If the defense is successful, and the judg-
ment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to prop-
erty sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D.{5){(g) Completion of service. Service shall be

compiete at the date of the Tast publication.

E. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is

not a party to the action nor an officer, director, or empioyee

of, nor attorney for, any party, corporate or otherwise. Compensa-
tion to a sheriff or a sheriff's deputy in this state who serves

a summons shall be prescribed by statute or rule. If any other
person serves the summons, a reasonable fee may be paid for
service. This compensation shall be part of disbursements and

shall be recovered as provided in ORS 20.020.
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F. Return; proof of service,.

F.(1) Return of summons. The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof
of service or mailing, or that defendant cannot be found. The
summons may be returned by mail.

F.(2) Proof of service. Proof of service of summons or

mailing may be made as follows:

F.(2)(a) Service other than publication. Service other

than publication shall be proved by:
F.(2)(a)(i) Affidavit of service. The affidavit of the

server indicating: the time, place, and manner of service;

that the server is a competent person 18 years of age or older
and a resident of the state of service or this state and is not

a party to nor an officer, director, or employee of, nor attorney
for any party, corporate or otherwise; and that the server knew
that the person, firm, or corporation served is the identical one
named in the action. If the defendant is not personally served,
the server shall state in the affidavit when, where, and with
whom a copy of the summons and complaint was left or describe in
detail the manner and circumstances of service. If the summons
and complaint were mailed, the affidavit shall state the circum-
stances of mailing and the return receipt shall be attached.

F.(2)(a){ii} Certificate of service. If the copy of the

summons is served by the sheriff, or a sheriff's deputy, proof

may be made by the sheriff's or deputy's certificate of service
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indicating the time, place, and manner of service, and if
defendant is not personally served, when, where, and with whom
the copy of the summons and complaint was Teft or describing
in detail the manner and circumstances of service. If the
summons and complaint were mailed, the certificate shall state
the circumstances of mailing and the return receipt shall be
attached.

F.(2)(a)(i11) Form. An affidavit or certificate con-
taining proof of service may be made upon the summens or as a
separate document attached to the summons.

F.{2){b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Af¥fidavit of Publication

State of Oregon )
: 8s.
County of }
I, , being first duly
sworn, depose and say that I-am the (here

set forth the title or job description of the person making

the affidavit), of the >

a newspaper of general circulation, as defined by ORS 193.010

and 193.020; published at in the

aforesaid county and state; that I know from my personal know-

ledge that the ' ,» @ printed

copy of which is hereto annexed, was published in the entire

issue of said newspaper four times in the following issues:
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(here set forth dates of issues in which the same was-published).
Subscribed and sworn to before me this __ day of ,

19

Notary Public for Oregon

My commission expires
day of , 19

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
seal, if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence of authority to make and certify
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a
proper proof of service shall not affect the validity of the
service.

G. Disregard of error; actual notice. Failure to comply

with provisions of this rule relating to the form of summons,
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issuance of summons, and the person who may serve summons shall
not affect the validity of service of summons or the existence
of jurisdiction over the person, if the court determines that

the defendant received actual notice of the substance and
pendency of the action. The court may allow amendment to a sum-
mons, or affidavit or certificate of service of summons, and
shall disregard any error in the content of or service of summons
that does not materially prejudice the substantive rights of the
party against whom summons was issued.

H. Telegraphic transmission. A summons and complaint

may be transmitted by telegraph as provided in Rule 8 D.

COMMENT

For process, see ORCP 8. For service of subpoenas, see
ORCP 55.

This rule brings all general provisions for service of
summons together in one place. The basic standards of adequacy
of service of summons is set forth in the first sentence of
ORCP 7 D.{1). Succeeding portions of the rule provide ways
in which service may be made and how these ways may be used for
particular defendants, including conditional preferences. The
particular methods, however, are methods which may be used.

The rule does not require them to be used. Compliance with the
specific methods of service is presumed to be service reason-
ably calculated, under all the circumstances, to apprise the
defendant of the pendency of the action and to afford a reason-
able opportunity to appear and defend. Other methods of service
might accomplish the same thing. Subsection 4 F.(4) and sec-
tion 4 G. also make clear that any technical defects in the
return, form of summons, issuance of summons, and persons
serving do not invalidate service if the defendant received
actual notice of the existence and pendency of the action.
Note, however, that summons must be served and returned; mere
knowledge of the pendency and nature of the action will not
require the defendant to appear and defend.
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The defined methods of servyice apply both to in state
and out of state service. The grounds for personal jurisdic-
tion are covered in ORCP 4. They include service within the
state and domicile within the state and, to that extent, Tocation
of service is related to personal jurisdiction; beyond that,
there is no reason to limit methods of service by territorial
boundaries.

The rule does not describe any service of process on
state agents who are fictionally appointed as agents for
service of process upon out of state defendants. Modern juris-
dictional theory does not require service within the boundaries
of the state, and requiring service on the Corporation Commission-
er or other state official is a useless act which is burdensome
and expensive for the officials and Titigants. To the extent
that such service has been left temporarily in separate ORS
sections, it is incorporated by the second sentence of subsec-
tion D.(1).

Section B. is based upon ORS 15.020 but makes clear what
“issued" means.

Subsections C.{1) and (3) are based upon ORS 15.040 and
15.220. Subsection C.(2) changes the disparate time for res-
ponse to services in the state, in another state, outside the
United States, and by publication, previously contained in
QRS 15.040, 15.110, and 15.140, to a uniform 30-day period.
Note, if the court orders a special method of service under
paragraph D.(5)(a), it can set the time for response. The
notices to defendant in subsection C.{3) have been changed
stightly.

Again, the basic test of adequate service is set forth
in the first sentence of subsection D.(1). A type of service,
called office service, has been added in D.(2) and a specific
description of service by mail has been added. The only speci-
fic service by mail described in the rule is in D.(3){(b){ii).

The specific methods of service described in subsection
D.(3) for particular defendants are modified forms of the
methods of service described in ORS 15.080. The most signif-
icant change is in paragraph D.(3}(b), which provides that the
preferred method of service is personal service or office
service upon a responsible officer, director, or agent in the
county where the action is filed; if this cannot be accomplished,
four alternatives are available to the plaintiff: personal
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service or office service upon such persons wherever they may
be found within or without the state; substituted service at
the dwelling house or usual place of abode of such persons,
whether Tocated within or without the state; mailing to such
persons; or service upon any agent who may be found in the
county where the action was filed. Since the basic standard
remains adequacy of notice, the agent so served must be one
Tikely to notify responsibie persons in the corporation of

the pendency of the action. This paragraph applies to associ-
ations and limited partnerships which may be sued under a
common name; service in the case of partnerships and associa-
tions not suable under a common name is service on the named
individual defendants and is covered by paragraph D.(3)(a).
The effect of service on less than all partnership or associa-
tion members in terms of judgments and enforcement of judgments
is Teft to ORS 15.100 and other rules dealing with that sub-
Jject. ORS 15.085 and 15.090 were eliminated.

Subsection D.(4) was adapted from Federal Rule 4({i).

The publication provisions of section D.(5) differ from
ORS 15.120 to'15.180 in the circumstances when publication is
available. Under the existing statutes, publication is avail-
able only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for .
service within the state. This rule makes publication avail-
able only as a last resort, when service can be accompiished by
no other reasonable method but makes such pubiication available
for any case. Once publication is available, the procedure fol-
lowed is similar to that of the present statutes. If a defendant
has a mailing address and cannot otherwise be served, section
D.(5)(a) aliows a judge to order mailing instead of pubiication.
Under other circumstances the court may order service by other
methods. This might be required in the case of an indigent peti-
tioner in a dissolution suit. See Boddie v. Connecticut, 401
U.S. 371, 382 (1971). 1In any case, a plaintiff seeking to use
some method of service not specified in section D. might wish
to seek court approval in advance, rather than serve without an
indication that the service method complied with the standard of
subsection D.{1).

Subsection E. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.
Employees of attorneys may serve summonses.

Section 7 F. is based upon ORS 15.060, 15.110, and 15.160.
Subsection F.(4) would avoid invalidation of good service of
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summons because of some technical defect in the return. A
return and proof of service are still required by subsections
F.{(1) and (2). '

Subsection G. prevents invalidation of service because

of technical defects and would allow amendment of summons or
return.
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